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IEPEOCMMCJIEHHS POJII TA MICIISI TIPABOBOI'O ITPELEJEHTA CEPEJ]
JIDKEPEJI ITIPABA YKPATHH

RECONSIDERATION THE ROLE AND PLACE OF LEGAL PRECEDENT AMONG
OTHER SOURCES OF UKRAINIAN LAW
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AHoTanisi: MeToro CTaTTi € MpoaHaji3yBaTH Ta EPEOCMUCIUTH IOPUANYHY CHILY 1 3HAYCHHS IIPABOBOTO Tperie-
IICHTY, a TaKOX 3’sICYyBaTH HOTO POJb i MicIie cepe]l iHIINX IKepel IpaBa B YKpaiHi.

Binbnricte HayKOBUX JOCITIKEHB 3 JaHOT TEMU 3aCBiIuye, O IOPUIMYHA CHJIa JDKEPEIl IpaBa B MIJIOMY 1 MicIie
FOPHINYHOI IIPELEACHTY CePel HUX 3aBXKIM 3HAXOMMIUCS B IICHTPI YBard BITUYM3HIHUX 1 3apyODKHUX BUCHUX.

Cuin 3a3HaYMTH, 110 TPABOBA CHCTEMa YKpaiHU MEepPEKHUBAE NMIEBHY PEiHTErpanio B pOMaHO-TePMaHChKY IIPaBo-
By cim’10. KpiM Toro, ocTaHHIM 4acoM 3’SIBJISIETHCS BCE OLIbIIE HAYKOBUX POOIT, SKI MIUPOKO TPAKTYIOTh MOHATTS
«mkepeno mpasay. 1o crocyersest kpaiH €Bponu, Tak i YKpalHH MEPEOCMUCITIOETHCS IOPUANTIHA CHIIA JKEPel
IpaBa 3arajioM, Ta MPaBoOBOTO MPEIEICHTY 30KpeMa.

VY 11bOMY KOHTEKCTI aKTyaJbHUM € TUTAHHS BU3HAUCHHS IIPABOBOT IPUPOJIH PillieHb €BPOINEiCHKOro Cy/y 3 paB
JIOIVHY, SKi, 0€3CYyMHIBHO, BIUIMBAIOTh Ha PO3BUTOK HAILlIOHAIBHOTO IPaBa €BPOIMECHCHKUX AEPiKaB, OCKLUIBKU 1X
CYZIOBI Ta aAMIHICTPAaTHBHI OPTaHU KEPYIOTHCS HUIMHU Y CBOEMY ITOBCSKJICHHOMY JKUTTI.

Cuin 3a3HAYMTH, IO IPABOBUH IPELEACHT - IIe 3arallbHe IMOHATTS, OCKUIBKU B FOPUINYHIN JisIBHOCTI MOXKHA
BUJIIIMTH pi3Hi BUAM mperefeHTiB. Cama norpeda MpereIeHTHOTO PETYIIIOBaHHS 3aCHOBAaHA HA Pi3HOMAaHITHOCTI
COIIAJIEHOTO YKHTTSL.

B nmanwmii yac, sk yxe 3a3Hadanocs, riodaiisailis coliaJbHUX MPOLECIB, iHTErpalliiHi TeHCHIII MPUBETH 10
MIEPEOCMUCIICHHS 3HAYCHHS MMPELEICHTy B MPABOBUX CHCTEMax KpalH POMaHO-TEPMAaHCHKOI IPaBOBOi CIM’1, TOK-
TpHHA SIKOT paHillle 3arepeuyBaia caMy MOXIINBICTh HAasIBHICTh TPaBOBUX HOPM y (opMi, BiMiHHiH Big odiriiiHoro
HOPMAaTHBHOTO-IIPABOBOT0 aKTa a00 HOTO IOIOKEHHSIX.

3MiHa MPaBOBOi AIMCHOCTI, PI3HOMAHITHICTh MPUYNH BUHUKHEHHS IpaBa, (hopM Horo o0’ exTHBAIii JO3BOISE
3pOOHTH BUCHOBOK PO T€, IO IEPETiK [PKEPEIT IIpaBa He MOKe OyTH 0OMEKCHUH TITBKH 3aKOHOIABCTBOM, IIO ITij-
TBEPJKYETHCS] BU3HAHHSM FOPHIMYHOT CHJIM TIEBHUX THITH MPELCACHTIB SIK JpKepesa npaea B YKpaiHi.

[Totpiben uac, mod TpaHchopMyBaTH MPABOBY CBIIOMICTh CYCIIJILCTBA, MiJABHIIUTH PIBEHb TOBIPH IO MpeEl-
CTaBHUKIB CyJIOBOT Ta BUKOHABYO1 BJIa/IM, 3MIHUTH PiBEHb IPABOBOI KyJIBTYPH CyCIIJIbCTBA.

KirouoBi cioBa: ropuaudae 3000B’s3aHHS, MPABOBHUH MPHUHIIMII, IOPUANIHA MPAKTHKA, CYIOBHUN IPEIEICHT,
HPaBOBHH MPELEICHT, IIPABOBE OO PYHTYBaHHS.

Abstract: The purpose of the article is to analyze the legal force and significance of the legal precedent for regu-
lating legal relations arising in the field of public and private law, as well as clarifying its role and place of it among
the others source of law in Ukraine.

Most of the scientific researches on this topic indicates that legal force of sources of law in general and the place
of the legal precedent among them have always been in the focus of attention of domestic and foreign scientists.

It should be noted that the legal system of Ukraine is undergoing a certain reintegration into the Romano-Ger-
manic legal family, which entailed joining the traditional legal system for our legal system - a normative legal act
and a normative agreement. In addition, in recent years there are more and more scientific works, widely used,
the concept of “source of law” is interpreted. As for the countries of Europe, so for Ukraine, the legal force of the
sources of law is being rethought.
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In this context, the issue of determining the legal nature of decisions of the European Court of Human Rights,
which undoubtedly affects the development of the national law of European states, is relevant, since their judicial
and administrative bodies are guided by them in their daily activities.

It should be noted that a legal precedent is a generic concept since in legal activity it is possible to distinguish
judicial, administrative, and other precedents. The very need for precedent regulation is based on the diversity of
social life.

At present, as already noted, the globalization of social processes, integration trends have led to a rethinking of
the meaning of precedent in the legal systems of the countries of the Romano-Germanic legal family, the doctrine
of which previously denied the very possibility of the existence of legal norms in a form different from the official
normative legal act or its position. The change in legal reality, the variety of reasons for the emergence of law, the
forms of its objectification allows us to conclude that the list of sources of law cannot be limited only by legislation,
as evidenced by the recognition of the legal force of certain types of precedents as the source of law in Ukraine.

It takes time to transform the legal consciousness of society, increase the level of trust in the representatives of
the judicial and executive authorities, change the level of legal culture of society.

Key words: legal obligation, legal principle, legal practice, judicial precedent, common law adjudication, inter-
pretative legal reasoning

Formulation of the problem. The issue of the creation and formation of a precedent as a source of law is not
new for legal science. However, it requires research, since the clarification of the historical aspects of the entry of a
full-fledged source of law by the precedent will make it possible to establish its importance and necessity for legal
systems, where it is not yet officially recognized, although it is used, as it is, particularly, in Ukraine.

Analysis of recent research and publications. The problem of including a precedent in the system of sources of
law in the continental legal family is not new, both domestic and foreign scientists riced this question. In particular,
T. Allan, P. Devlin, S. Perry, E. Jenks, R. Walker, J. Baker and others made a significant contribution to the devel-
opment of this issue. Among the domestic scientists deserve special attention the works of T. Andrusyaka, L. Luts,
N. Onishchenko, N. Parkhomenko, P. Rabinovich, S. Shevchuk and others.

The purpose of the article is to analyze the legal force and significance of the legal precedent for regulating
legal relations arising in the field of public and private law, as well as clarifying its role and place of it among the
others source of law in Ukraine.

Most of the scientific researches on this topic indicates that legal force of sources of law in general and the place
of the legal precedent among them have always been in the focus of attention of domestic and foreign scientists.

Presentation of the main material. Analysing the legal force of precedent and law, scholars note that “In re-
flecting on the relationship between law and justice, we are confronted by opposing views. If we are unwilling to
identify the law with its social sources, regardless of their moral merit, we may be tempted, instead, to regard it as
the moral consequences of those sources. While, on one view, the law consists in the rules or rulings that derive their
authority from an officially acknowledged source, on another view the law consists in the moral obligations arising
in response to such rules or rulings” [1, p. 269].

The civil law system is a closed system in which the rule of law is established by the legislature. The dominant
role is played by the law, and the traditional sources of law are a normative legal act and a normative treaty, although
this statement at the present stage is no longer. Determining the place of precedent among the sources of law in
countries of continental law, it should be noted that the Romano-Germanic legal family includes countries in which
positive law developed based on Roman law. In this system, abstract norms of law come to the fore as norms of
social behaviour that meet the requirements of justice and morality. indisputable.

As it was noted by the Professor of Jurisprudence and Public Law University of Cambridge T.R.S. Allan “A
proposition of law is sound or true only when derived from a general theory of law capable of showing not only
which features of our practice are important — authentic instances of practice when correctly understood — but also
how they reflect or embody the principles of justice we affirm as a matter of political morality” [1, p. 270].

Modern transformations both in public life and in the legal field, associated with rapprochement and assimila-
tion, create preconditions today for studying the strengthening of the role of legal precedent in the system of sources
of law. In turn, this can explain the fact that among scientists in the countries of the continental legal system, the
source of law is increasingly understood as the material, spiritual and cultural conditions of society [2].

The universal nature of the precedent and its certain degree of specificity for the countries of the Romano-Ger-
manic legal family is confirmed by numerous historical evidence that at different times the binding character of a
court decision in a particular case was recognized in states that are not part of the family of “common law”, for
example, Germany and France, whose legal systems are to a certain extent “reference” for the Romano-Germanic
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legal family. Of course, in civil law, there have always been peculiarities associated with the boundaries of the prec-
edent, which were determined by the nature of the political, socio-economic, cultural, and legal environment formed
by statutory law, and although the term “legal precedent” itself was not used, its actual existence cannot be denied.
This can be confirmed by the official generalizations of judicial practice in most countries of the Romano-Germanic
legal family, particularly, the publication of individual decisions of the highest courts and generalizations of prac-
tice, similar to the Ukrainian decisions of the Plenum of the Supreme Court obligatoriness (only advisory character),
while in common law countries the process of publication of court reports itself is at best semi-official, but the gen-
erally binding legal precedent is recognized private reports have been replaced by modern ones [3, p. 167].

It should be noted that the legal system of Ukraine is undergoing a certain reintegration into the Romano-Ger-
manic legal family, which entailed joining the traditional legal system for our legal system - a normative legal act
and a normative agreement. In addition, in recent years there are more and more scientific works, widely used,
the concept of “source of law” is interpreted. As for the countries of Europe, so for Ukraine, the legal force of the
sources of law is being rethought.

The judicial precedent in Ukraine plays an important role. According to jurists, judicial precedents exist in all
countries and differ only in some peculiarities that depend on the justice system, the hierarchy of bodies, and de-
cision-making procedures. The flexible nature of case law allows it to adapt to various conditions. We can find the
ratio decidendi in the acts of the Constitutional Court of Ukraine and on this basis refer them to legal precedents.
At the same time, one should not forget about the fact that the structure of the court decision in Ukraine is signifi-
cantly different from those in the countries of “common law”. The elements of the ratio decidendi can be found in
the reasoning and operative parts of the decision of the Ukrainian court. In the decisions of the plenary sessions of
the highest courts, which are not acts of justice, one should look not so much for a ratio decidendi; it is necessary to
delineate and highlight those parts of law enforcement acts that contain certain legal provisions and those that are
auxiliary. So we can say that the modern Ukrainian judiciary, represented by its higher bodies, contributes to the
formation of precedent practice.

In this context, the issue of determining the legal nature of decisions of the European Court of Human Rights,
which undoubtedly affects the development of the national law of European states, is relevant, since their judicial
and administrative bodies are guided by them in their daily activities, and the member states of the European Union
are adjusting their legislation and administrative practice under their influence.

After the adoption of the Law of Ukraine “On the implementation of decisions and the application of the practice
of the European Court of Human Rights”, in Art. 17 of which it is stated that the courts apply the Convention for the
Protection of Human Rights and Fundamental Freedoms and the practice of the Court as a source of law when con-
sidering cases, the situation regarding the recognition of a precedent as a source of law in Ukraine began to change
[4]. With the adoption of this law, the practice of the European Court, that is, its case-law has been officially recog-
nized as the source of Ukrainian law. Besides, recently, in connection with the development of their legal positions
by the Constitutional Court of Ukraine and the higher courts of general jurisdiction, the concept of a precedent of
interpretation is becoming increasingly relevant for Ukraine.

However, the lack of a clear position regarding the recognition of a legal precedent as a source of law may cause
difficulties in law enforcement if the position of the European Court of Human Rights and the Ukrainian legislator
in the context of the regulation of a certain type of legal relationship will differ.

According to S. Shevchuk, the perception of the Western concept of human rights in Ukraine will inevitably
lead to a more active role of the judiciary in the process of protecting human rights, in Western science it is called
“the rule of judges”, and universalism in general with Western countries understanding of the legal nature of human
rights and fundamental freedoms - in “transnational judicial communication” or “judicial globalization”, as it hap-
pens in the modern world [5, p. 35-36].

Scientists note that in the countries of the Anglo-Saxon legal family based on case law, the judge when considering
the latest case is obliged to consider the norms and principles created in solving the previous case, while in other
legal systems they only serve as material. At the same time, the question of the mandatory or formal recommendatory
meaning of precedent rules for certain countries does not allow us to speak about the absence of this phenomenon
as such. Moreover, before the courts interpreted the legal norm, did not apply it in a specific case, it is an unverified
social experience of the declaration [6, p. 18]. At the present stage of development of public relations, it is necessary
to state the importance and necessity of lawmaking of a precedent nature, since many complex legal problems do
not have a clear legislative solution.

Common law rules, at least, must be understood as summary generalisations only — working approximations to
justice, as currently perceived [7, p. 215]. As T.R.S. Allan noted: “If, moreover, we acknowledge the legitimacy of
our practice — we honour it as an acceptable basis for continuing dialogue — we must remain within it as we determine
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our moral response to official state action in specific instances. We cannot consistently maintain our allegiance,
treating practice as a proper basis for cooperation, while acknowledging certain, anomalous, requirements as valid,
yet grievously unjust.” [1, p. 273].

Legal scholars recognize that the practice and theory of precedent in common law countries to the greatest extent
reflects the complexity and versatility of real-life; attempts to regulate all possible situations by law are inevitably
doomed to failure [8, p. 117]. One should agree with this thesis and acknowledge that the precedent exists in the
countries of the continental legal family, albeit with certain peculiarities. Moreover, at this time, two interrelated
trends are observed: the intervention of law and legislative culture in the sphere of common law, on the one hand,
and the growing role of judicial activity and practice in civil law, on the other. Legislation and precedent are primary
and competing sources of law. Each of them is to a certain extent independent, although the precedent is subject to
the law in the sense that the law can always annul it.

Conclusion. It should be noted that a legal precedent is a generic concept since in legal activity it is possible to
distinguish judicial, administrative, and other precedents. The very need for precedent regulation is based on the
diversity of social life.

At present, as already noted, the globalization of social processes, integration trends have led to a rethinking of
the meaning of precedent in the legal systems of the countries of the Romano-Germanic legal family, the doctrine
of which previously denied the very possibility of the existence of legal norms in a form different from the official
normative legal act or its position. The change in legal reality, the variety of reasons for the emergence of law, the
forms of its objectification allows us to conclude that the list of sources of law cannot be limited only by legislation,
as evidenced by the recognition of the legal force of certain types of precedents as the source of law in Ukraine.

It takes time to transform the legal consciousness of society, increase the level of trust in the representatives of
the judicial and executive authorities, change the level of legal culture of society.
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