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Pobomy nipucesiHeHo icmopuko-npasogomMy O0CiOKeHHIO byKearib-
HO20 mrlyMadyeHHs rnpasosux HoOpM ma ¢hakmis. Y uiti pobomi enepuie
aHarnizyembcsi pUMCbKO-ripagoga OOKmMpuUHa ius interpretatio, sika 6y-
J1a cmeopeHa 0n1si bykearnbHOI opUBUYHOI iHmepnpemauii. Y cmammi
Haykoeo 00800uUMbCSA WO Usi OOKMpUHa npu3HadyeHa 0 iHmeprpe-
mauji Hopm ma ¢hakmis i He cripauyb08ye HasleXXHUM YUHOM rpu miiy-
Ma4vyeHHi KoHmpakxkmis.
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The paper sets out to provide a legal and historical description of
literal interpretation of legal norms and facts. This is the first
substantial research work devoted to the analysis of a Roman law
doctrine ius interpretatio, which was established for literal legal
interpretation. The paper scientifically proves that this doctrine is
intended to interpret the rules and fact. It not working properly in the
interpretation of contracts.
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IMocranoBka npodaemu. [Toku MOHATTA iHTEpHpeTAalii 3aMIia-
JIOCS TIPEIMETOM JTOKTPHUHAJIBHUX J1e0aTiB, MUTaHHS YTOYHEHHS HOTO
3MICTY JIEXaJI0 BUKJIIFOUHO B TeopeTH4Hii cepi. Sk Tuibku B L{UB1ib-
HOMY Kozekci Ykpainu Bim 16 ciuas 2003 p., skuii HaOyB YMHHOCTI
1 ciunst 2004 p., TEPMiHU «TIIyMau€HHS 3MICTY TIPABOYMHY» Ta TITy-
MAuCHHs YMOB JIOrOBOPY» CTalld JICTalbHUMH — OOTrOBOPCHHS IIPO-
Oiemu nepeiiluio B NPAakTHYHY IUIOLIMHY npaBo3acrocysaHs. Ko-
JICKC BCTAQHOBIIOE Jy’K€ BaXUIMBI HOBENM — MPAaBHIA MPIOPUTETY
OYKBAJILHOTO (TEKCTYaJIbHOTO) TIIyMadeHHs mpaBo4uHiB (cT. 213) Ta
JoroBopiB (ct. 637) [1]. 3 ornsay Ha 11e BUMarae CHeriaibHOrO Hay-
KOBOT'O OCMHCJIEHHS TOH q)aKT o B LII/IBiJ'IBHOMy 3aKOHOZABCTBI Tie-
peBakHOi OLTBIIOCTI KpaiH POMAaHO-IPMAHCHKOI IPABOBOI POIMHM
nepeBara BiIJa€ThCs MPOTHIICKHIN HACTAHOBI — HA po3IIMpeHe (KOH-
TeKCcTyalibHe) TiymaueHHs. Lle, cBo€ro ueproto, CrioHyKae 3BEpHYTUCS
JI0 CaMUX BHTOKIB TEXHOJIOTi] OYKBaJbHOTO TIIyMadyeHHs, sika cop-
MmyBaziacs e y CraponaBHpoMy Pumi.

AHaJli3 0CTaHHIX HAYKOBHX J0CIiLKeHb. IOpuauina IHTEpIIpe-
Tallisl B ICTOpii PUMCHKOTO MPUBATHOTO MpaBa JOCIIKYBATACs TaKu-
MU TpeJCTaBHUKAMHM 3aXiJHOI pomaHicTuky, sik 1O. bapon (J. Baron),
I'. @. Ilyxta (G.F. Puchta), ®. K. ¢pon Casinsi (F. K. Von Savigny),
H. A. ®rocrens ne Kynamwx (N. D. Fustel de Coulanges); Bizomumu
POCIHCEKIMH pOMaHiCTaMu JTopeBosroIiitHoro mepioxy — I1. M. bo-
ngacekuM, 1. b. HosurpkuMm, 1. O. HOKpOBCLKI/IM JI. L. HeTpa)KI/ILIL-
KM, a TaKOX CYYaCHHMH TpeJICTaBHUKAMH LUBLTICTUYHOI pOMaHic-
tuku — [1. B. Joxnesum, JI. JI. Kopanosum, O. A. Ilimonpuroporo,
€. O. XaputoHoBuM Ta iH. OHaK MPAKTUYHO BCi, XTO TOPKABCS IH-
TaHHS ius interpretatio, BiiMi4aau 06araTo3HauyHICTb L[OI'O TEPMiHA,
SIKMI B)KKO TMiIIA€THCS MEPEKIIay CydaCHUM MOBaMH.

3okpema, npodecop bonHchkoro yniBepcurery lOmiyc bapon
(Julius Baron; poku xuttsi: 1834—1898) BBaxkaB, 110 HEOOX1JHO OyTH
0Cc0o0JINBO 00EPEKHUM, KOJIM BKUBAETHCS TEPMIH «IHTEPIIPETALisS» Y
3HauEHHI «TIyMadeHHs». Ha ioro n1ymKy, 11€ MOsICHIOETbCS TUM, 1110 B
PUMCBKHX TEPUIOPKEpENax inferpretatio MO3HAYa€ HE TUIBKU TIIyMa-
YEHHS, a «Pa3oM 3 THM i MOJAIBIIMKA PO3BUTOK JYMKH 3aKOHOJABIIS
MUISIXOM aHaJorin [2].

JlilicHo, Ik CBiuaTh MEpIIOKEpENa, TIOHATTS ius interpretatio B
CraponaBHpOMYy PuMi mpOTATroM NMpakTUYHO BCi€i iCTOPii pUMCBHKOTO
IpaBa MaJio TP OCHOBHUX 3HAYEHHS:

(1) cy0’exTHBHE TIpaBO IMEBHOI Kareropii ocid Ha odiliiiHy rOpH-
JUYHY IHTEpIpPeTaLio;
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(2) caM IpOLeC FOPUIAMYHOI IHTEpIpeTalii sk 3’sCyBaHHSI Ta
PO3’sICHEHHSI 3MICTy [PAaBOBUX HOPM Ta FOPHINIHAX ¢axTiB;

(3) ycs CyKyHHICT pe3ysbTaTiB FOPUIMYHOI IHTepIperarii —
00’€KTHBHE IIPABO, CTBOPCHE foprctamu. Take npaBo CroYaTKy CTBOPIO-
BaJIOCA 32 Pe3yJIbTaTaMH 1HTepnpeTau11 3akoniB XII Tabmuip, a 3rooM
1 IHIIMX HOPMATUBHO-TIPABOBHX aKTIB Ta BEJIMKOIO MACHBY 3BHYAIB, L0
3aCTOCOBYBAINCS CyOcumiapHO om0 leges. OTke, BBOKAIOCH, IO iUs
interpretatio pa3oMm 13 3akoHamu XII TabauIe yTBOpIOBaIM KOPIYC (CUC-
Temy) ius civilis, 1o siKoi moTydasacs pemTa IpaBoOBUX JHKEPET.

O4eBHIHO, 110 BC1 TPU 3a3HAUCHI 3HAUEHHEBI 3MICTH B PEaJIbHOCTI
TIEBHUM YHHOM TIEPETHHAINCS 1 OKpeMe 3’sICyBaHHS KO)KHOTO B TI€B-
HOMY I1CTOPHYHOMY KOHTEKCTI 3JIIHCHMTH JOCUTh CKiIagHo. OnpHak
opmar myOuiKauii 3MyIIye KOHKPETH3yBaTH METY HALIOIO XOCIIij-
2KeHHsI 1 TOMy 30CEpE/IMO OCHOBHY yBary Ha Ipyromy acIeKTi Ipo-
O6nemu i cipoOyeMo, HACKUIBKU 1€ T03BOJIsIE MacTad OKpemoi Hay-
KOBOI CTaTTi, BUSABUTHU ICTOPUYHY OOYMOBIIEHICTb, a TAKOXK CaMy CYT-
HICTh OYKBaJBbHOTO TJIIYMA4eHHS SK OJHIE€T 3 TEXHOJOTIH ius
interpretatio, peieNTOBAaHOTO B YKpaiHChKE IIUBLIbHE 3aKOHOIABCTBO.

BukiiaieHHs1 OCHOBHOr0 Martepiajy. 3a CBIIYEHHSIM B1JIOMOIO
fopucTa 1 BuKiIaaada puMcbkoro mpasa Il cr. H.e. Cekcra [TommoHis
(Sextus Pomponius), 3HaHHS BCIX JDKEpEI PHUMCHKOTO IUBIILHOTO
mpaBa, a TAKOXK YKIAICHHX Ha iX OCHOBI 1030BIB (legis actiones) Ta
BMiHHS 1X TIyMaduTH Maike CTO POKIiB «OyJH B pyKaX KOJIETii MMOH-
TudikiB». Came 1 KOJeTis BCTAHOBIIOBAJIA IIOPOKY XTO 3 CEPEIOBU-
ma noHTudikiB KepyBatume mnpuBatHumu crpaBamu (Pomp. D. 1.
2.2.6)[3,c.90-91].

[IpupoaHo, 10 aHTHYHI JKEPIll 3aB3ATO BiJICTOIOBAIHM CBOIO MOHO-
MOJII0 Ha MOCEPEIHULITBO MK JIIOIBMH Ta OOramu, MOBiJOMIISIOUU
TIlyMa4YeHHsI BOJICBUSBJICHHs OOTiB HECBIZIOMOMY HatoBIly. Ekckito-
3MBHICTb XPELBKOI iHTepIpeTauii, 10 pedi, 3aXUILaB i JaBHHOIPELb-
kuii (imocod-marepiamict Emikyp (Enikovpog; 341 mo H. e. — 270 no
H. €.), YYEHHs SKOro (emiKypei3M) ICTOTHO BIUIMBAJIO Ha CBIIOMICTh
JIEKIJTbKOX TTOKOJIIHb JaBHIX PUMIISIH. 30KpeMa, BiH HaroJjoIIlyBaB:
«HedecHuii He TOM, XTO BiJIKH/a€ OOTiB HATOBMY, a TOHM, XTO MpUIMaE
JlyMKH HaTOBITY TIpo 6oriB» [4, c. 433].

XKepri BifcToroBaM IepeayciM CBiM IMyHITET BiJ BJIACHOI «IIpO-
dbeciitHoi moMuikuy. [IpuMipoM, Ha TyMKY cTapoJaBHIX pUMJISH, He-
IpaBUIIbHA IHTEpIpeTariss 00’KECTBEHHOI'O BOJICBHUSBIEHHS CaMOMY
HAAMPUPOTHOMY HOCI€BI Ii€l BOMI MIMCHOI MIKOIU He 3aBaae. Tak,
puMcekuii imneparop @Pmnasiit Knmapaiit FOmian (Flavius Claudius
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lulianus) a6o FOmian II Bincrynuuk (Iulianus Apostata; 331 a6o 332—
363 pp. H. €.) mucaB: «SIKIIo NPOPOKH Ta TIAyMadi SKOroch Oora Oyiu
HET1JHUMH, 11e He 3aBakae oMy OyTu BesukuM 6orom». (FOmian. Jlu-
ctH, 295d) [5, c. 232]. Omxke, NPUTATHEHHS KEPIIiB 10 BiIMOBiAAIb-
HOCTI 3a XxuOHe ab0 NMOMMIIKOBE TIyMaueHHs BTpadano Oynab-sKuil
ceHc. Tomy cami skepiti, 3Aa€ThCS, 1 HE HaMarajucs JaBaTH parlioHab-
Hi TOSICHEHHS CBOIM iHTEpmpeTariisiM, 00, SK CTBEP/KYBaB BEIHKUI
NpaBHUK, opatop Ta pinocod Mapk Tymniit [unepon (Marcus Tullius
Cicero, 106 o H. e. —43 510 H. €.): «/{oka3amMu TiJIbKH MOCIA0IOETHCS
oueBuaHICTEY (LuuepoH. «IIpo mpupoxy 6oriey, IIL, 4, 9) [6, . 159].

3po3yMmilI0, IO TaKi HepaliOHAIbHI «TEXHONOTID» TIyMadYCHHS B
YMOBAax CTPIMKOTO 3POCTaHHSI TOBAPHO-TPOIIOBHUX BiJIHOCHH, SKI BHU-
Marajy TOYHOI OLIHKU He JIMIIEe HOPM TIpaBa, a i I0pUINYHUX (aKTiB,
CTPIMKO 3HELHIOBaJIUCS. 3apaau 00’ €KTHBHOCTI BapTO 3ayBaXkKMTH,
10 BCUISIKI BOPOKIHHS Ta MaridyHi iHTEpHpeTarlii me TPUBaIHi Yac
NPAaKTUKYBAJIUCS B XKHUTTI CTAPOJABHIX PUMIISH aX /0 4aciB iMrepii
BKIIIOYHO. OJTHAK MEPIIMMH, XTO BIIKWHYB JKPELbKY 1HTEpPIIpETAIiio
Ta 3a)XaJ]aB HOBUX TEXHOJIOT1H TIIyMaueHHs, OyJIM yYaCHUKH TOPTOBO-
ro 06oporty it cyaoBoro mpouecy. LunepoH, Hanpukiaz, skui Oys 3a-
B3STUM YYaCHHKOM CYJOBHX CIIODIB, TIPUCBSTHB cneulaany poboTty
PO3BIHYaHHIO BOPOXKIHHS 00 TaK 3BaHOI AiBiHaLii (divinatio). 30kpe-
Ma, BiH TaK HacMixaBcs 3 acTpodorii: «Hessxe Bci 3aru6ii B OuTBi pu
Kannax Hapoaunvcs mis ofHi€r0 i Tiero xk 3ipkoro?» (Llunepon. «IIpo
niBiHain, I1, 47, 97) [6, c. 278].

V 11eit yac po3ropHyacs 3anekjia KOHKYpeHIlisl pesiriiHoi iHTep-
mperarii 31 CBITCHKOI FOPUCHPYJACHIIIEI0, IO MOCTYIOBO HaOupasia
cwm. Kynbpminamiero 1ie€i 60poTh0M TpaauIiifHO BU3HAETHCS 3aralib-
HoBigoMa axiis ['uest diasis.

Opnak 11 nepeayBaiy He MEHII 3HAYYII MOii, CyTh SKHX MOJIsATa-
Ja B TOMY, IIO PUMCHKUU nepkaBHUM nisdy Anmid Kmaemiin Ilex
(Appius Claudius Caecus; 340-273 pp. 110 H. €.) yKJIaB i CHCTeMAaTH-
3yBaB 3pa3KH MMO30BIB, SIKi M0JIaBAJKMCS Ha OCHOBI TOTOYaCHOTO 3aKO-
HoxaBcTBa (legis actiones), 3aKIaBIIN THM CAMUM OCHOBH CYJOYMHCTBA
B Pumi. IIpoTe 3HaHHS 3MicTy i€l KHUTH OyJ10 BUKJIIOYHOIO Mpepora-
THBOIO [PONIATPHULIIAHCHKH HAAIITOBAHHX KCPLIIB.

Iligcrynuuii nucap Anmis, CHH BlJIBHOBlI[HyHIeHI/IKa T'ueit ®nasiit
(Gnaeus Flavius; IV CT. 110 H.¢.) BUKDaB Lf0 KHUTY 1 Iepesias ii «Hapo-
ny» (populo), 3a 110 Hponﬂe6enc1>1<n HAJIAIITOBAHI [PE/ICTABHAKH BJIsT4-
HOIO «HApOAy» 3pOOMIM HOro TPHOYHOM, CEHATOPOM 1 KypyJIbHUM
equioM. drnaBiii HIYOTO HE 0/1aB 10 3MICTY L€l KHUTH, aje B PO3CEK-
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peueHOMY PEXHMi BOHA Bxke cTasia Ha3uBaTucs «DdraBieBe IMUBLIbHE
npaBo» (Ius civile Flavianum) i came Tak yBilIia B iCTOpito, TOXOBaB-
M iM’s cpaBkHbOro yKimagada (Pomp. D. 1. 2. 2. 7) [3, ¢. 90-91].

Tax OyJ10 IOKIHYEHO 3 MOHOIIOJI€I0 JKEPIIB-TIOHTU(IKIB Ha IHTEP-
IpeTaliio npasa K HOPMOTBOPYY JiSUIbHICTh. 3 TOTO 4acy ONpPUIION-
HEHHS BCIX HOPMAaTHUBHHX aKTiB CTaJl0 3BUYAWHOI MpPaKTUKOo. [Tpu-
mipom Cexkcr Emiit [Tet Kar (Sextus Aelius Paetus Catus; na mexi 111
ta Il cT. 70 H.e.) mi3HilIe yKJIaB LIe 1HII M030BH, IKUX HE BUCTAyasjo,
aine cBolo KHUTY [us Aelianum BiH yXe HE TIPUXOBYBaB, a Bipaszy K
oIy 0J1IKYBaB.

OnHak TpHBaIHi Yac MPOLEAypa IOPHANYHOI IHTeppeTauii 6yna
BUKIIFOYHO ycHO0. Ile, o pedl, Jano miicTaBy Cy4acHOMY POCIHCH-
KoMy pociuigauky €. I. TeMHOBY B3araii BBaXKaTu BCe KIACUYHE PUM-
CbKE TPABO [EPEBAKHO YCHUM, «IIPABOM, IO JIyHae» — iurisprudentia
eloguenta, 10 CIPAaBEUIMBO JIUIIE JUIS IICBHOTO neplony icropii pum-
CHKOT'0 1PaBa i € IBHUM NEePEOUIBIICHHSM [IPH 3arajlbHii OLiHLI BCiX
fioro eramis [7].

Cepen 6aratboX NMpUUYUH 30€pEeKEHHS TPUBAINI Yac B PUMCHKOMY
npasi (FOJOBHUM YMHOM Y CYJOYMHCTBI) M€peBaru yCHOroO JTUCKYpCY
HaJI TMCAaHUM TEKCTOM (HU3bKHI PiBEHb MMCEMHOCTI HaceJIeHHS, BiJl-
CYTHICTh 3ac00iB MacoBOi iH(opMallii, NpoBiAHA POJb 3BUYAIB 5K
JoKepena npasa TOILIO) OCOGIHUBO CIIJ BI/IJIiJ'II/ITI/I Te, L0 XapakTepHa
JUIs yCHOT KOMyHiKallii MaTepialbHa HEBiJ'€MHICTb PE3y/bTaTiB iH-
Teprperauii Big 1 cy6’€KTiB OBHOKO MIPOKO BIAIOBijaNa KOPIIOPAaTHB-
HUM IHTEpecaM PUMCHKHX IPaBHUKIB, 0€3 y4acTi IKUX MPaBO3acTOCO-
BHUII ITPOIIEC CTaBaB HEMOKIUBHUM.

Came 11 00CTaBUHA MOSICHIOE T€, 1110 (GOPMYBAHHS TEXHOJIOT] OyK-
BaJIbHOTO TIIyMA4CHHS, sKa, PUPOJHO, HE MOINIA BUHUKHYTH B Me-
Kax iurisprudentia eloquenta 3a 4acOM JAJICKO BIJCTAE BIJl BHHHK-
HCHHSI JIATUHCBKOI nuceMHocTi B IV cT. 10 H.e. 1 HaAifiHO AaTyeTbCst
He panimre I cT. 1o H.e. OqHAK 37a€THCSA JOPEYHOIO TiMOTE3a Mpo Te,
0 TJIyMa4eHHs TEKCTY KOHTPAKTIB CTAJI0 MPAKTHKYBAaTHCS 3HAYHO
paHilre, HiX iHTepIpeTalis TeKCTy 3akoHiB. e Moxke OyTH mosicHeHO
TUM, IO T'pelbKa TPUBAJIHi 4yac Oyina MOBOI OCBIYEHHX PUMIISH i
TEKCTH KOHTPAKTIiB 4acTO CKIAJaIucs MOBOO I'oMepa, sika B aHTHY-
HOMY CBITI TPaJHULIiHO OyIia 3ac060M Ml)KHaIIIOHaJILHOI‘O CIJIKYBaH-
Hsl He JIUIIE TI0eTiB i pinocodis, a i Toprosuis'.

1 .
3araqpbHOBU3HAHUM € HACTYIHE NpPUOJIM3HE IaTyBaHHS IOLIMPEHHS MHCEMHOCTI B
Antnynomy Caiti: y VIII cT. 10 H. e BHHHKae rpenpka mucemHicts, y VII cr. go H.e. 3
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Orxe, Ha movatky Il cT., KoM TOProBuit 06OPOT 3HAYHO MOXKBAB-
JIOBaBCS, a PiBEHb ocBiuenocri [PHMCBKHX TPOMaJIH i IBHIITYBaBCH,
BIII6YBC$I 1HpOpMaLifHO-KOMYHIKaTUBHUI BUOYX, MOAIOHMH 110 Cy-
4acHOI T0OM CyIiIbHOI KoMl torepu3ariii. [lapamokcaibHo, ajie HOBa,
nuchMoBa (hopMa JAMCKYpCy CTBOpHIIA 1HIIWHK JiaZ KOMYHIKAIi, Mpu
SIKOMY, Ha BIAMIHY BIif YCHOTO cninKyBaHHﬂ CTaJI0O MOKJIMBUM HE
TITBKU BlpTyam,He €/IHAHHSL, @ | [IEBHE PO3’€/IHAHHS JIFo1eH. Binomuii
JaBHBOPUMCBKUH HOMITUK, IOPHCT 1 MMCbMEHHUK [1miHiii Momoxumii,
BiH ke [aif Ilminiit Heminiii Cexkynn (;at. Gaius Plinius Caecilius
Secundus; 62 — 611. 114 pp. H.¢.) CKIIaB MaHETIPUK, FIJHUN Cy4aCHOr0
HETOKpAaTa, 1 313HaBaBCs: «S PO3MOBISIO TUIBKU 3 COOOIO Ta 3 KHIX-
kamu. O mpaBWIbHE, YUCTE XKUTTHA, O COJIOJIKE YECHE JO3BULIA, sIKE
npekpacHinie 3a Oynp-saky cripay!» («JIluctun, 1, 9, 6) [8, c. 11].

[TanyBaHHS MHCBMOBOTO AMCKYPCY MPHU3BEIO 10 ICTOTHOI 3MiHH
CTHJIIO CYCIIBHOT KOMYHiKaIlii, TpancopmyBaBiu ii B Oik Bce OUTb-
mI0i parioHanizamii. ¥ 3B’43Ky 3 UMM BenuKud (isocod aHTUIHOCTI
Apucrotenb (ApiototéAng; 384 no H. e. — 322 510 H. €.) MIIKPECIIO-
BaB: «CTHJIP MOBH TTUCHMOBOI — HAWTOYHIIIHMA, a TPOMOBH TIOJEMid-
HOi — HaWOuIbl akTopchkuit» («Putopukay, III, 12, 1413b) [9,
c. 149].

Pamjionanizarist 0Cl MEPEBaXKHO CEHCHTHBHOIO yCHOTO JHCKYPCY
BeJIa 10 NOLIMPEHHS JIAKOHIYHIMX BepbanbHuX popm. Taka Gpopmais-
Ha CTHC/ICTh MMCBMOBOTO TEKCTy 3MyIIyBalla YMTa4a J0 3HAYHO Oi-
JBIIOTO IHTENEKTYaTbHOTO HAMPYKEHHS, MOPIBHSHO 3 TUMH 3YCHII-
JSMU, AKUX MaB Ou goknagatu ciyxad. [luceMoBuil Teket (y ToMmy
YHCIi U IOpUANYHMIA) 00’ €KTHBHO 3aKJIMKaB iHTEpIpeTaTropa 10 HOoro
PO3ILIMPEHOro 3’SICyBaHHsI, ICTOTHOTO JJOMHUCIIEHHS. «3HauyHa AyMKa, —
00pa3HO TOSICHIOBAaB JaBHBOTPELLKUI puTop Hemertpiit (dnunpiog;
6im3bko 1 CT. H.e.) — BUpaxKeHa B CTUCIIH (opmi, HaOyBae BHIIISLY
MYZIPOCTI, OAI0HO A0 TOTO SK BKE B 3€pHUHI BU3pIBA€ BEJIUKE Jepe-
Bo» («IIpo ctumby, 9) [9, c. 239]. 3 mporo npuBoay ApHUCTOTENH 3a-
yBaxxyBaB: «Hamnucane mae Oyt Takum, 110 3pYYHO YUTATH 1 3pyUHO
po3ymitH, a 1ie — ogHe U Te came» («Putopmkay, III, 5, 1407b) [9,
c. 136].

ITpu Bcix «uTrOCcax M «MiHycax» MUCbMOBOTO 1 YCHOTO JTUCKYPCIB
JaBHI PUMJISTHH PO3YMIJIH, IO TEKCT Ja€ 0araTo MOMKJIMBOCTEH st

rperbKoro andasiTy BHOKPEMIIIOEThCS €TPYChKHiA andasit, a i3 Heoro y IV cr. o H.e. —
JAaTUHCHKUH. PO3MOBCIO/KEHHIO MHCBMOBOIO JAUCKYpCy (HEpeayCciM TpelbKoro) 3HauHO
cripusiii noxoau Onexcanapa MaKkeIoHCHKOTO.
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b0l CTpYKTypH3allii, BepuikaLii Ta apryMeHrauii #oro cMucio-
BOTO HAINlOBHEHHS MOBiJOMJICHHs. [IponmucyBaHHs TEKCTY CIpHs€e Ho-
ro npoxymysatHio. ClpaBe/IiBO 3_LHOI0 NPHBOJY 3ayBaXKyBaB [Tmi-
Hill Monoammii: «OmHa i Ta cama IpoOMOBa MOXe, TpaB/ia, BUAATUCS
TapHOI0, KOJIM 1i BUMOBJISIIOTb, 1 MOTAHOIO, KOJIU ii YUTAIOTh, aje He-
MOJXKJIUBO, II00 MPOMOBA, ﬂo6pe HalKcaHa, BUSBUIIACS MOTAHOK NPU
ciyxanHi» («JIuctm, 1, 20, 9) [8, c. 19].

[ooBHE, 110 MUCBMOBUI IUCKYPC YIIEpIIe 1aBaB MOKIHMBICTh J0-
CIIBHO TIepelaBaTH IOPUANYHO 3HAUyIy iHpopMmatito ad verbum, abo
ad litteram (c1noBo B c110Bo, OykBanbHO). Ha 1boMy IpyHTI i BUHHKaAE
rOJIOBHA HACTaHOBA 6yKBaJ'H>HOFO TIyMaueHHsI — PO3yMITH TEKCT TakK,
JK BiH €, 0e3 TpuKpac, sensu stricto — y OyKBaJIbHOMY PO3yMiHHI (He
OIMHCOBO 1 He TiepeHocHO) [10, ¢. 261]. Came Tomy OyKBasbHE, ,I[OCJ'IIB-
HEe TIIyMadyeHHsa a0o interpretatio per expressum [10, c. 208] Bix ca-
MOT'O MOMEHTY HOro BUHHKHEHHS OyJIO MOKJIHMKaHE 3’SICYyBaTH €JHHO
BIpHUI CMHCIT IOPHINYHOTO TEKCTY, AKHH CIiJl pO3yMITH CKpi3b TakK,
JIMIIE TaK, 1 He 1HAKIIIe — Sic ' passim abo sic et simpliciter. Tax cdop-
MYBaBCS BaXKJIMBHIA KPUTEPIi TPaBHIIBHOT iHTEepIIpeTanii: i pe3ysbTa-
TH TIOBUHHI BKa3yBaTH Ha OJHO3HAYHICTh TPAKTYBaHHS, SKE BUKIIIO-
qae Oyp-sKi iHmi BapianTu [10, c. 262].

OTke, TOJIOBHOIO 3aCITyTOI0 TEXHOJIOTil OYKBaJIbHOTO TIIyMauCHHS
OyJ0 Te, 10 ICTOTHO 3MIHHJIOCS CaMe PO3YMIHHS ayTEHTHYHOTO Tiy-
MaueHHs (interpretatio declarative), sike B paMKax peJiriiHO1 1HTEp-
npeTarlii MOHTH(}IKIB 3BOAMIOCS BUKIIFOUHO 10 3’SICYBaHHS BOJIi OOTIB,
BUPAXEHOI B 3aKOHaX 1 (pakTax.

3a HOBUX ICTOPUYHHMX YMOB 3aCTOCOBYBAJIacsi HOBa MakCHMa iH-
TepIpeTalii, BUCIOBJIIEHA PUMCBKUM FOPUCTOM, OYLIBHUKOM [Ipoky-
miancekoi mkomu [ly6miem lOBenuiem Llenscom (Publius Tuventius
Celsus; momep micnst 130 p. H.€.): «SIKII0 3aKOH TOBOPUTH JIBO3HAYHO,
TO 3aCIIyTOBY€ Ha IepeBary Te 3HA4Y€HHs, sIKe Mo30aBieHe Baj (quae
vitio caret), 0COOJIMBO KOJH 3 ILOTO MOKHA 3pOOWTH BHCHOBOK TIPO
BOJIIO 3aKkony (voluntas legis)» (Cel. D. 1. 3. 19) [3, c. 110-111].

SKII0 K TIeBHI HEMOPO3yMIHHS HE MOKHA PO3B’S3aTH B TPOIIECi
NpaBO3aCTOCYBaHHs, TO 3aKOHOJABEIb MIl y HACTYMHOMY aKTi
(declaratoria) natn MUCHMOBE TOSICHEHHS LIOJI0 33/[yMy CBOTO ITOTIE-
PEIHBOTO aKkTa ado MOTro OKPeMHX CKIaJ0BUX [2, c. 24]. Lle moxe Oy-
TH BU3HAYEHO aBTEHTUYHUM TIYMayeHHSM, OJHM3bKHM JI0 Cy4acHOTO
po3yminHg, sike B CrapomaBHboMy Pumi HazuBanocs pos’sachuio-
sanvHoio inmepnpemayicio (interpretatio declarativa). 3MicT 1bOTO
TIyMa4yeHHs 3a3BUYaii MOJIATaB y HA3MBaHHI TaKWX 3HAUYEHB CJIOBa 200
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NPaBUIBHOI KOHCTPYKIIiT, sIKi JO3BOJIAIOTH NEpeaTu JifiCHy BOJIIO 3a-
KOHOJABIA [2, c. 25].

OpHak HEMae XOIHUX MiJACTaB BBAXKATH, IO B IIbOMY BUIAAKY
JTaBHOPUMCBKUH 3aKOHOJABEIb IIOCTaBaB CaMOCTIMHUM Cy0’€KTOM
npaBoBOro TiayMadeHHs. [lofiOHI «po3’sICHEHHS» TOTYBAaJId IOPUC-
NPYACHTH 1 TOMY XOJHMM YHMHOM HE MepepuBasiacsi TPaAUIis AOMO-
MDKHOT (yHKIIT IHCTUTYTY 1HTEpIIpeTarii yepe3 npaBo3HaBUe CyIpo-
BOJDKCHHSI TIPOIIECiB IPAaBOTBOPYOCTI Ta MPaBO3aCTOCYBAHHSI.

HesBakarouu Ha Te, 110 Taka IHTEpIpETAIlis 3A1IHCHIOBAIACS IOPHUC-
TaM#, BOoHa (hopMaNbHO JeKJapyBajiacs BiJ iIMEHI MOXHOBJAJIIB. [
TOMY TJIyMa4CHHs II0CTABATIO O(biuiﬁHHM Ta JeTaJbHUM, TOOTO Haly-
BAJI0 HOPMATHBHOI IOPHIAMYHOI CHIIHM, BTPAYAIOY THM CAMUM iCTOTHY
XapaKTePUCTHKY Oylb-sIKOI iHTepIpeTauii sk «BLIbHOI PO3yMOBOI Ji-
SUTBHOCTI» [2, ¢. 23].

Oco0nuBYy yBary ciia 3BEpHYTH Ha Te, 10 TEXHOJIOTIs OyKBaIbHOI
iHTeprperanii nepeadayana meBHy cHenU(iKy IOPUIAYHOTO TIyMa-
YEeHHs 3BUYAIO.

Tak, Ha Bl,Z[MlHy BiJl €MIOXH MaHyBaHHS PENIriHOTO MpaBa MOHTH-
¢ikiB, KO 3BUYAH, SIK 1 3aKOH, BOAYaBCsl Pe3y/IbTaTOM BOJICBUSIBIICH-
Hs OOTiB, y 4acH CTAaHOBJIEHHS CBITCHKOTO TpaBa IOPHCTIB PO3yMiHHS
NPUPOAM 3BUYAK0 MPHHIUIIOBO 3MIHUJIOCS. 30KpeMa, BUAATHHIA PHM-
cekuil topuct I[ly6miit Canpiii FOmian (Lucius Octavius Cornelius
Publius Salvius Iulianus Aemilianus; poku »xwuttst 110—170 pp. H. €.)
JOKIIQJHO PO3’SICHIOE: «3BWUYal, 10 BKOPEHUBCSH» (inveterata
consuetudo) 3aCTOCOBYETHCS BIAMOBIIHO JI0 3aKOHY (pro lege); BcTa-
HOBJIIOETHCSI MOPAJLTIO (moribus constitutum) — TOOTO 3a He3amuca-
HUM DIIICHHSIM HapOIy, SKUH TPOTOJIOCHB CBOIO BOIK HE ILIAXOM
rOJIOCYBaHHS, a IIJISIXOM CIIpaB i Jiii; CKACOBYETHCS, 5K 1 3aKOH, «MO-
BYA3HOIO 3r0JI0K0 BCIX» (facito consensu omnium) HIISXOM HE3aCTO-
cyBanHs (Iul. D. 1. 3.32. 1) [3, c. 112-115].

HeoOximHO minKpecianTH, Mo pUMCHKiI FOPUCTH OCOOJIMBO HAroJio-
IIyBAJIM Ha TOMY, IO 3BUYai B )KOJHOMY pa3i HE MOTJIA CYNEPEYUTH
3aKOHOJAaBCTBY. HoOpMH, BCTaHOBJIEHI MOpanvbHicmio ma 36UYAEM
(moribus et consuetudine), abo 6acamopiunut 3suuai (diuturna
consuetude) Malli 3aCTOCOBYBATHCS CyOCHIiapHO OO THCAHUX 3a-
KOHIB (scriptis legibus) (Iul. D. 1. 3.32) [3, c. 112-113] BignoBigHo
JI0 TIpaBa i 3akony (pro iure et lege) (Ulp. D. 1. 3. 33) [3, c. 114-115].

[Toxa3zoBo10 B 1IbOMY TUIaHI € pEKOMEH/aLlis BiJOMOTO PUMCHKOTO
topucta Jlominis Ynemiana (Domitius Ulpianus; poxu xutts: 170—
228 H. €.) AK CIiJ MIXOIUTH 10 TIyMadeHHs 3BUYal0 3arajibHOTpoMa-
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JUIHCBKOrO Y  IPOBIHILIAIBHOIO (consuetudine civitatis ~ vel
provinciae): «...s IepeyCiM BUBYAIO HOr0 BKMBAHHS, M MATPHMY-
€TbCS 3BMYAll HABITh CYNEPEWIMBOK  CYJOBOK  MPAKTUKOIO
(contradictio aliquando iudicio)» (Ulp.D. 1.3.34) [3,c. 114-115].
Takwmii miaxin 10 OIiHKKA 3BUYAEBUX HOPM 1 HUHI HE BTPATHUB CBOET aK-
TyaJbHOCTI.

I"onoBHMIA KpuTEpiil NPaBOMIPHOCTI YNHHOCTI 3BUYAI0 B KIIACHYHY
€MoXy MaHyBaHHS MPUPOIAHOTO MpaBa €JMHUHN IS BCIX PKEpeN mpaBa
— IIe IPUPOJHUN PO3yM, pamioHaNbHICTh. [lenbe kaTeropuaHo 3a3Ha-
yaB: «Te, mo Oyno BBelIEHO HE B CHIYy PO3YMHOI MiACTaBU (non
ratione introductum), a BHACHIZIOK TOMWIKH (errore), a TOTIM IIiJI-
TPUMYBAJIOCS LUIAXOM 3BHYal0 (consuetudine), He Mae CWIN LIOA0
nonibuux sunazkisy (Cel. D. 1. 3. 38) [3, c. 114-115].

OxHak, Ha JlyMKY PHUMCBKHX FOPHCTIB, TIYMa4CHHs 3BHYAIO IPC]-
KiB a00 MOpAIBHOCTI, Ha BIAMIHY Bil IHTEpHpeTaLil IHIIMX JKEpel
npaBa, Majo TMeBHiI 00’e€KTHBHI oOMexeHHs. «He cTocoBHO BChOTO,
10 BCTAHOBJICHO NpeaKamu (maioribus constituta), Moxxe OyTH HaBe-
JIeHe pO3yMHE TOosicHeHHS (ratio reddi)», — mmme HOmian
(Tul. D. 1. 3.20) [3,c. 110-111]. 3 Bomi yknagauiB [urect ioro mo-
noBHroe Jlymiit Hepamiii [Ipick (Lucius Neratius Priscus, HapoguBcs
micas 119 p. H.€.): «...1 TOMy He MOTpiOHO po3chinyBaTu (inquiri) 3a-
cagu (rationes) TOTO, IO BCTAHOBIIOEThCS (constituuntur); 1HaKIIE
Oyno O 3pyiiHOBaHO 0arato 3 TOTrO, IO YSIBISETHCS BU3HAUYCHUM)»
(Ner. D. 1.3.20) [3, c. 110-111].

Sxuii ke KpuTepii Takoi BU3HadeHocTi? BiH mpocTuit 1 HamiiHMA:
aKCIOMAaTUYHOIO € TaKa iHTepIIpeTaris, SKa € OJHO3HAYHOIO 1 IS O/IHO-
3HAYHICTb IIEPEBIPEHA YACOM 1, OT)KE, MA€E BAXIIUBY O3HAKY OYIb-sKOTO
3BUYAI0 — He3anam simHy CmapooaeHicms, sika mependadae T0TpuMy-
BaHHs TpoTsaroM Oarathox pokiB (Herm. D. 1. 3.35) [3,c. 114-115].
Ile 3akpimmroe y cBoiii inTeHmii FOmii IlaBen (Julius Paulus
Prudentissimus; Il ct. H. €.): «HaiimMeHIIor0 Mipor0 CITiJi 3MIHIOBATH
(mutanda) Te, MO 3aBXIU TIIyMadmiIocs B meBHoMy cernci» (Paul. D. 1.
3.23) [3, c. 110-111]. Ha #ioro mymKy, HemMcrMoBa opMa 3BHIAEBOTO
npaBa € He Baj0l0, 2 HAOYHUM IIPOSIBOM HOTO Ty»e iCTOTHOI MepeBaru:
ABTOPUTET 3BMYAI0 TaKUH BUCOKHH, IO BIACYTHS HEOOXiTHICTH Hasa-
BaTH oMy nucemoBoi popmu (Paul. D. 1. 3.36) [3,c. 114-115].

TakuM YHHOM, BiJi HHIIIBHOTO PAaIliOHAIBHOTO «PO3CIiTyBaHHS»
oOepiranucs Janeki BiJl KOMEpIiiHOT AOIIBHOCTI BUXIJHI CaKpaJlbHi,
MOpaJIbHO-PENITiiHI Hadana (MakCUMH) IaBHBOPUMCBHKOI OOIIMHHU.
Tomy 1i apxaiyni 3acaju i He 3a3HAIM IMKUPOKOMACIITAOHUX CTPaxiT-
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JIMBUX «MyTaLii» B Xycl HOBOI TOTBOPHOI YTI/IJIITapHOI Mopai, 110
MOLIMPIOBAIACS 31 3DOCTAHHSAM PHMCBKOI IMIIEpii sIK BCECBITHBOIO
PUHKY-(pOpyMy, BCEOCSIKHOTO MPOCTOPY TOPTiBII, ajie HE OCBIYECHOTO
MOTHJIAMH TIPEJKiB, sIK Forum Romanum.

Opnnak HEOOXITHO MiAKPECIUTH, 110 OyKBaJbHA IHTEpIIpETallis
TEKCTy KOHTPAKTy MaJjla 3HAYHO MEHIUIE MepeBar MOpiBHSAHO 3 TaKUM
caMe TIYMaueHHSIM 3aKOHY Ta 3BHHAIO. Lle mosicHIOETBCS TIEpeayCciM
TUM, IO AyXe BaXKO 3’4CyBaTH MIHCHY BOJIO CTOle KOHTPAaKTy
(KOHceHcyc BOJIb KOHTPAreHTIB), BUXOYHU JIMIIE 3 HOTO TEKCTY, OCO-
0JIMBO MiJ Yac CyJ0BOr0 CIOPY, KOJIU IIi BOJI BBIMILIM B 3ITKHEHHS 1
CTaBJICHHS CTopiH JI0 3MICTY YTOJH iCTOTHO 3MiHHJIOCS.

TOMy B 1Ieil yac po6nﬂTLc;1 CIIpoduU po3B’s3aTH CIIPHY CHTYALIIO 3
MO3HLIH SKOICh OAHIET CTOPOHK. [10ka30BoO, MO KOHQIIKT i iHTepIIpe-
TaIiii IPOMOHYBAJIOCS BUPIIIYBaTH 32 PaXyHOK TOTO, XTO BUHEH y HO-
r0 BYMHEHHI.

Tax, na aymxy Ewmimis Ilaminiana (Aemilius Papinianus; poku
KUTTS: 142-212 H. e.), FOpUCTH peciyOIiKaHChKOT J00M BBaXKaIIH, 110
«reMHa abo nBo3Ha4yHa yroxaa (pactionem obscuram vel ambiguam)
Mae 3aBJaBaTH IIKOAY NpojaaBiio ado HaliMonaasLio». Lle mosicHioBa-
JIOCS TUM, 1110 Y BOJII WX 0Ci0 OyI0 SCHIIE BU3HAYUTH 3MICT JJOTOBO-
py. Came ToMy 3a HasIBHOCTI CYMHIBY JOTOBIp MOBUHEH TIyMauUTHUCS
poTH mpoasis abo Haimonasi (Pap. D. 2. 14. 39) [3 c. 286-287].

3rogoM crama MpPOSBISTHCS ypaSJ'II/IBICTL Takoi no3uuii. Po3-
B’sI3aHHs] KOH(IIIKTY IHTEpIpeTalii CTOpiH JOroBIpHHX 3000B’s3aHb
Ha OCHOBI yHIBEpCaJbHHX HOPM 00’ €KTMBHOTO IpaBa BCE YacTille
CTaJI0 CYIPOBOUKYBATHCS aKTaMU 3JI0BXKHMBAaHHS OyKBOIO 3aKOHY 1
KOHTPAKTYy.

Heo06xiaHO BpaxoByBary, 1O «KyJIbTYPHHII LIOK» Bl PEBOOLIi-
HOTO TEpEeXOAy BiJl YCHOTO IUCKYpCy AO MHUCHBMOBOTO TO3UTHUBHO
BIUIMHYB JIMIIE Ha MPOIEC TIyMAaYeHHsl 3aKOHIB Ta 3BHYAIB, aje Taka
«IIOKOBA Tepamis» He Maja MO3WTHUBHHUX HACIIAKIB HIOAO 1HTEpIIpe-
Talii 3MICTy KOHTPAKTIB.

3 NOUMPEHHSM NHCBMOBHX INPaBOBUX (HOpPM pUMIISIH OyKBaJIBHO
Hakpuia «HaOpsKia JaBUHA mpaBoBoi iHpopmauii» [77, c. IV]. Han-
ook (abundantia) THUCBMOBOTO IPABOBOTO Marepialy CTBOPHUB
CHOPUATIMBY aTtMoc(epy A TOIIUPEHHS XUTPOMYIPHUX CHOCOOIB
37IOBKUBAHHS MTPABOM.

JocnimpkenHss 0OCTaBUH BHHUKHEHHS IIbOTO SBHUIA Ma€ CTaTH
MPEIMETOM OKPEMOT0 JJOCITiKEHHS, sIKe He MOKe OyTH BMIIlIeHE B paM-
KU J1aHoi crarti. Haragaemo nuie, 1o HoBa puumHAa (nova causa) no-
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POJKy€ HOBI HACHI/KK (res nova). 1 ToMy HOBI KOHTPAKTHI BiTHOCHHH
(nova negotio), AKi CKJIQAaINCs HA OCHOBI JOTOBOPIB J0OPOI COBICTI
(bonae fidei contractus), 3yMOBUJIN BUHUKHEHHS HOBOTO TipaBa (uis
nova). Takum OyJI0 IPETOPCHKE TPaBO, 1 BOHO MPHOIM3HO 3a IMiBCTO-
JITTS 10 HOBOI €py HAPOJWIIO BiNOBITHO HOBY TEXHOJIOTIIO MPAaBOBOI
IHTepnpeTalii (nova interpetatio iuris) — KOHTEKCTyallbHE TIIyMAauCHHS,
SKE B Cy4aCHOMY IPUBAaTHOMY IIPaBi €BPONEHCHKUX KPaiH MPHHIUIIOBO
NPOTUCTABISIETHCS METO/IaM OYKBaIBHOTO TITyMayeHHSL.
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Ky 1paBa Xapakrep i Briepiue A03BOJIMIIO 3aNPONOHYBATH PallioHalb-
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