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ANNOTATION

Averina Y. A. Legal regulation of notarial activity in legal relations with

a foreign element. - Qualified scientific work on the rights of the manuscript.

Dissertation for the Doctor of Philosophy Degree in specialty 081 – Law. –

Kyiv National Economic University named after Vadym Hetman, Kyiv, 2023.

In the dissertation a comprehensive and systematic study of the legal

regulation of notarial activity in legal relations with a foreign element is carried
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out. The relevance of the topic of the dissertation research is substantiated and the

connection of  the work with scientific  programs,  plans,  and topics is  shown. The

work reveals the purpose, task, object, subject and methods of scientific research,

its scientific novelty and the practical significance of the obtained results. The

dissertation contains information about the approval and implementation of the

obtained research results and the number of scientific publications.

Notarial activity with a foreign element as a subject of legal regulation is

social relations between notaries, officials of local self-government bodies,

consular institutions of Ukraine abroad, special subjects of notarial activity and

physical persons and legal entities both on the territory of Ukraine and abroad, in

the field of certification of rights, as well as facts that have legal significance, and

the performance of other notarial acts provided for by the legislation of Ukraine,

with the aim of giving them legal credibility, which have both a private-law and a

public-law nature, regulated by the norms of the national legislation of Ukraine and

international law, and the subject of which is determined by the content of notarial

acts.

The concept of «notarial activity» is not normatively defined in the

legislation of Ukraine. There is a need to standardize the concept of «notarial

activity» by supplementing Article 1 of the Law of Ukraine «On Notary» with a

new part 2 of the following content: "notarial activity is social relations between

notaries, officials of local self-government bodies, consular institutions of Ukraine

abroad, special subjects of notarial activity and physical persons and legal entities

both on the territory of Ukraine and abroad, in the field of certification of rights, as

well as facts of legal significance, and the performance of other notarial actions

provided for by the legislation of Ukraine, with the aim of giving them legal

credibility».

The conducted historical and legal research makes it possible to conclude

that the history of legal regulation of notarial activity on the territory of Ukraine

has the following stages: 1. Adoption of Russian Truth (1032-1054); 2. Acceptance

of the Pskov court certificate (1397); 3. Adoption of Judge John III (1497); 4.
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Adoption of  Judge John IV (1550);  5.  Acceptance of  the Council  Decree of  Tsar

Alexei Mikhailovich (1649); 6. Adoption of the Code of Laws of the Russian

Empire (1832); 7. Adoption of the Regulation on the notarial part (1866); 8.

Adoption  of  the  Decree  of  the  Supreme  Council  of  the  Ukrainian  SSR  dated

February 19, 1919 «On the Court»; 9. Adoption of the Decree of the Supreme

Council of the Ukrainian SSR dated February 25, 1919 «On the Establishment of

People's Notary Chambers»; 10. Adoption of the Decree of the Supreme Council

of the Ukrainian SSR dated April 16, 1921 «On notarial functions»; 11. Adoption

by the Workers' and Peasants' Government of Ukraine of the Regulations on State

Notary from April 20, 2023; 12. Adoption by the Workers' and Peasants'

Government of Ukraine of the Notarial Regulation of December 16, 2025; 13.

Adoption  of  the  Regulations  on  the  Judicial  System  of  the  Ukrainian  SSR  dated

October 23, 1925; 14. Adoption of the Fundamentals of the Judiciary of the Union

of the SSR and the Union Republics of October 29, 1924; 15. Adoption of the

Resolution  of  the  Central  Committee  and  the  RNA  of  the  USSR  dated  May  14,

1926 «On the basic principles of the organization of the state notary»; 16.

Adoption of the Notarial Regulations of Ukraine dated August 14, 1928, December

26, 1956, and August 31, 1964; 17. Adoption of the Law of the USSR «On State

Notary» dated July 19, 1973; 18. Adoption of the Law of the Ukrainian SSR «On

State Notary» dated December 25, 1974 No. 3377-VIII; 19. Adoption of the Law

of Ukraine «On Notary» dated September 2, 1993 No. 3425-XII.

The system of legislation that regulates notarial activity can be identified

through the analysis of the subject of this activity and the system of its subjects.

A systematic analysis of the legislation of Ukraine makes it possible to

conclude that notarial activity, in addition to notarial legislation, is also regulated

by the norms of constitutional, administrative, economic, financial, civil, labor,

family, housing, land, executive, transport, information and criminal legislation.

This is explained by the fact that notarial activity is difficult and complex in terms

of its legal and organizational content, and its subjects enter into social relations

regulated by the legal norms of various branches of law and legislation. Public
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relations in the field of notarial activity have both a private legal and a public legal

nature.

In relation to the branches of law and legislation of Ukraine, such a subject

of legal regulation as notarial activity has a complex interdisciplinary nature.

Determining the place of legal norms on notarial activity in the system of law and

legislation  of  Ukraine,  it  should  be  concluded  that  they  constitute  an

interdisciplinary complex sub-branch both in the system of law and in the system

of legislation of Ukraine.

When determining the scope of legal regulation of notarial activity, it should

be taken into account that, in addition to the national legislation of Ukraine,

notaries and other subjects of notarial activity are governed by the provisions of

international treaties. There are two types of international agreements that contain

norms that relate to notarial actions with a foreign element: bilateral agreements on

the provision of legal assistance in civil, family and criminal matters and consular

conventions. In order to unify the procedure for concluding international

agreements in the field of legal assistance and legal cooperation in civil and

criminal  cases,  the  work  defines  the  typical  structure  of  such  agreements  and

proposes to consolidate the typical structure of such agreements at the regulatory

level (by resolution of the Cabinet of Ministers of Ukraine).

Notaries and other subjects of notarial activity when applying the legislation

of foreign states and international treaties have the following powers: to apply the

norms of foreign law; to accept documents and make notarizations drawn up in

accordance with the requirements of foreign legislation; take actions regarding the

protection of property left after the death of a foreigner on the territory of Ukraine,

and issue certificates of the right to inheritance in respect of such property; take

actions regarding the protection of property that a foreigner is to receive after the

death of a citizen of Ukraine, and issue certificates of the right to inheritance in

respect of such property; to accept documents legalized by the authorities of the

Ministry of Foreign Affairs of Ukraine, drawn up abroad with the participation of

foreign authorities or originating from them; to accept documents without
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legalization in cases where this is provided for by the legislation of Ukraine and

international treaties; cooperate with foreign justice bodies; to provide evidence

necessary for conducting cases in state bodies of foreign countries; when

performing notarial actions, apply the rules of an international agreement in the

event that such an international agreement establishes different rules than those

contained in the legislation of Ukraine; perform notarial actions not provided for

by the legislation of Ukraine, in the manner established by the Ministry of Justice

of Ukraine.

The specifics of the activity of the notary under martial law are determined

by the Decree of the Cabinet of Ministers of Ukraine «Some issues of notary under

martial law» dated February 28, 2022 No. 164.

Protection of the rights and interests of citizens and legal entities of Ukraine

abroad is directly related to the powers of foreign diplomatic institutions of

Ukraine  and  is  a  component  of  the  professional  activity  of  officials  of  the

diplomatic service. In the system of foreign diplomatic institutions of Ukraine,

consular functions are performed by consular institutions of Ukraine and consuls.

Within the scope of the performance of consular functions regarding the

performance of notarial acts and consular legalization, the consul performs notarial

acts provided for by the legislation of Ukraine, as well as legalizes documents and

acts  drawn  up  with  the  participation  of  the  authorities  of  the  consular  district  or

those emanating from these authorities.

The legislation of foreign states and international treaties occupy an

important place in the system of sources of legal regulation of notarial activity in

Ukraine. The current bilateral agreements of Ukraine on the provision of legal

assistance in civil, family and criminal cases and consular conventions require

appropriate arrangement and systematization. Further conclusion of such

agreements with countries with which such agreements have not yet been

concluded also requires a systematic and unified approach.

The analysis of the Ukrainian notarial legislation makes it possible to

conclude that the notary of Ukraine gravitates towards the model of the notary of
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the Latin school. This model has become widespread and functions successfully in

many countries of the world that have joined the International Union of Notaries,

which plays an important role in international notarial activity. Ukraine joined the

International Union of Notaries in 2013.

State regulation of notarial activity with a foreign element can be defined as

regulated by legal norms, legal-authority, rule-making, executive and

administrative activities of authorized state regulatory bodies to perform the

functions entrusted to them to regulate notarial activity with the aim of practical

implementation of acts of national legislation and international law in this sphere.

The work defines concepts and types of principles, functions, forms and

methods of state regulation of notarial activity with a foreign element. It is noted

that in the field of state regulation of notarial activity with a foreign element, legal

forms of state regulation and administrative, rather than economic, methods of

state regulation are mainly used.

The functions of state regulation of notarial activity with a foreign element

are attributed to the powers of state regulation subjects of functional competence

and are not inherent to state regulation subjects of sectoral and inter-sectoral

competence. A feature of the state regulation of notarial activity with a foreign

element is the attribution of functions for its implementation to the competence of

functional  central  bodies  of  executive  power,  namely  the  Ministry  of  Justice  of

Ukraine and the Ministry of Foreign Affairs of Ukraine.

According  to  their  legal  status,  the  Ministry  of  Justice  of  Ukraine  and  the

Ministry of Foreign Affairs of Ukraine are legal entities under public law, central

bodies of executive power, whose activities are directed and coordinated by the

Cabinet of Ministers of Ukraine. The work analyzes the elements of the legal status

of the Ministry of Justice of Ukraine, the Ministry of Foreign Affairs of Ukraine

and consular institutions of Ukraine.

Key words: legal regulation, notary, notaries, notarial activity, international

private law, foreign element, consular activity, foreign diplomatic institutions,



13

consular institutions, consul, legislation of foreign states, international agreement,

state regulation, state regulatory bodies.
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