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JAOI'OBIPHO-ITPABOBI 3ACAIA PO3NIOPA’KEHHSA ITPABAMUAU
IHTEJEKTYAJIBHOI BJIACHOCTI

Bignosimao mo cr. 41 KoncTtutymii YkpaiHu KOXKEH Ma€ TPaBO BOJOJITH,
KOPUCTYBATUCS 1 PO3MOPSIKATUCS CBOEIO BIACHICTIO, pE3yJIbTaTaMH CBOET
IHTEJIeKTyaJIbHOI, TBOPYOi JIsIBHOCTI, a 3rigHo 13 cr. 54 Korcturymii
VYkpainu rpoMajissHaM TapaHTYEThCsl CBOOOJIA JITEPATYypHOI, XYI0KHBO1, HAYKOBOI 1
TEXHIYHOI TBOPYOCTI, 3aXUCT IHTEJIEKTyaJbHOI BJIACHOCTI, 1XHIX aBTOPCHKHUX IIpaB,
MOpaJIbHUX 1 MaTepiaJbHUX 1HTEPECIB, 110 BUHUKAIOTH Y 3B’S3KY 3 PI3HUMHU BHIAMHU
IHTEJEKTyanbHOI AisUTbHOCTI. KoXXHUI TpOoMassHUH Ma€ MpaBO HA PE3yJNbTaTH CBOET
IHTEJIEKTyalbHOI, TBOPUYOI MISIBHOCTI; HIXTO HE MOXE BHUKOPHUCTOBYBaTH abo
MOIIHMPIOBATH X 0€3 WOro 3rojiv, 3a BUHSATKAMH, BCTAHOBJICHUMH 3aKOHOM. [lepikaBa
CIpHsiE€ PO3BUTKOBI HayKH, BCTAHOBJIEHHIO HAYKOBHUX 3B’S3KIB YKpaiHU 31 CBITOBUM
CITIBTOBapUCTBOM [1].

Cucrema  JOrOBOpIB  IIOAO  PO3MNOPSKAHHS ~ MAllHOBUMHU  MpaBaMu
IHTEJIEKTyaIbHOI BJIACHOCTI BHM3HaueHa y ruaBl 75 «PozmopspxaHHs MailHOBUMHU
MpaBaMu IHTEIEKTyaIbHOI BIacHOCTI» [luBiapHOTO KOEKCY YKpainu [2].

Tak, BignoBigHOo 1o cT. 1107 I{uBinmbHOTO KOmEekcy Ykpainu (mam — [[KY)
PO3MOPSIIPKaHHA MaliHOBUMHM MPAaBAMH 1HTEJIEKTYaJbHOT BIACHOCTI 3/11MCHIOETHCS Ha
MiJCTaBl TAKUX JOTOBOPIB:

1) mitieH3is Ha BUKOPUCTAaHHS 00’ €KTa MpaBa 1IHTEJIEKTyalbHOT BJIACHOCTI;
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2) NieH31MHUN T0TOBIp;

3) AOroBip mpoO CTBOPEHHS 3a 3aMOBJICHHSIM 1 BUKOPUCTaHHS 00’€KTa mpaBa
1HTEJIEKTYaIbHOI BJIACHOCTI;

4) nmoroBip Tpo TepedaHHs BUKIIOYHUX MaWHOBHX IIPaB I1HTEICKTyaJIbHOI
BJIACHOCTI;

5) 1HmUMHA  JOTOBIp WIOJAO0  PO3MNOPS/KAaHHS  MAMHOBMMM  IIpaBaMu
1HTEJIEKTYaJIbHOI BIACHOCTI.

3yNMUHUMOCS Ha KOPOTKIM XapaKTepUCTHUIll KOKHOTO 13 BKA3aHHMX BHIIE BHUJIIB
JOTOBOPIB PO3NOPSKAHHSI MAHOBUMU IIPaBaMH 1HTEJIEKTYaJIbHOI BIACHOCTI.

[Mogo JiimeH3ii Ha BHUKOPUCTAHHA O00’€KTa IpaBa IHTEJEKTYAJIbHOI
BJIACHOCTI Ciij 3a3HauuTH, 10 BiamoBigHo A0 crarti 1108 IIKY ocoba, ska mae
BUKIIIOUHE TIPaBO JIO3BOJSITH BHUKOPUCTaHHS 00’€KTa TIpaBa IHTEIEKTYyaJdbHOI
BJIACHOCT1 (JIIIIEH31ap), MOXKE HajgaTh I1HIIN oco0i (JileH31aTy) IHChMOBE
MMOBHOBAXXEHHS, SKE HaJa€ 1 MpaBO HA BUKOPHUCTAHHS I[OTO 00’€KTa B TIEBHIN
oOMexeHil cdepi (JlileH31sT HAa BUKOPUCTaHHS OO0 ’€KTa IMpaBa IHTEIEKTYaJbHOI
BJIACHOCT1).

JlitleH3is Ha BUKOPHUCTaHHS 00’€KTa MpaBa 1HTEJIEKTYaJbHOI BJIACHOCTI MOXKE
Oyt odopmiieHa SIK OKpeMHH JOKyMEHT ab0o OyTH CKJIaJOBOI YaCTHUHOIO
JLEH31MHOTO I0TOBODY.

Taka mirnen3ist Moxe OyTH BUKIIOYHOIO, OJUHUYHOI, HEBUKIIOYHOO, a TAKOXK
IHIIOTO BUAY, IO HE CYNEPEeYuTh 3aKOHY. BHKIIOUHA JiIeH31s BUIAETHCS JIUIIE
OJTHOMY JIILIEH31aTy 1 BHUKIIIOYA€ MOXIIMBICTb BUKOPHCTAHHS JiLIEH31apoM 00’ €KTa
MpaBa 1HTEJIEKTYaJIbHOI BIAaCHOCTI y cdepi, 1110 oOMeXeHa 11€r0 JIIEH31€0, Ta BUaayl
HUM 1HIIUM 0co0aMm JIIeH31i Ha BUKOPUCTAHHS IIbOTO 00’€KTa y 3a3HaueHii cdepi.
OnuHUYHA JEH31S BUAAETHCSA JIUIIE OJHOMY JIIIEH31aTy 1 BUKJIIOYAE MOXKJIUBICTD
BUJIa4l JIIEH31apOM I1HIIMM oco0aM JIIIEeH31 Ha BUKOPUCTaHHS 00’€KTa mpaBa
IHTEJIEKTYyaIbHOI BIACHOCTI y cepi, 10 0OMEXeHa II€I0 JIIEH31€I0, ajle HEe BUKII0YAE

MOMJIMBOCTI BHKOPUCTAHHS JIIIEH31apOoM IIhOTO 00’€KTa y 3a3HauyeHid cdepi.
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HeBukirouHa JieH31s He BUKJIF0Ya€e MOXKIMBOCTI BUKOPUCTaHHS JIIIIEH31apoM 00’ €KTa
IpaBa IHTEJIEKTyaJIbHOT BJACHOCTI y cepi, 1110 oOMexeHa i€l JLEH31€0, Ta BUayl
HUM THIITUM 0c00aMm JIiIIeH311 Ha BUKOPUCTAHHS 1IbOTO 00’ €KTa y 3a3HavyeHii cdepi. 3a
3roJI010 JIileH31apa, HaJlaHOI0 y MUCbMOBIN (opMi, JTiIIEeH31aT MOXKE BUIATH TUCHMOBE
MMOBHOBAXEHHSI Ha BUKOPUCTAaHHS O0’€KTa MpaBa 1HTEIEKTYaJIbHOI BIACHOCTI 1HIIIH
0co01 (cyOiIeHs3iio).

[Ilomo JineH3iiHOro JOroOBOPY CJiJl 3a3HAYUTH, IO BIAMOBIAHO 10 cT. 1109
LKY 3a mineH3iiHUM J10roBOpPOM OJHA CTOpOHA (JIIIeH31ap) HajJae Opyriil CTOpOHi
(JimeH3iaTty) JO3BL1 HAa BUKOPHUCTAaHHS O0’€KTa IMpaBa IHTEJIEKTYaJbHOI BIACHOCTI
(J1ieH3il0) Ha YMOBaX, BU3HAUEHHMX 3a B3a€MHOIO 3TOJIOI0 CTOPIH 3 ypaxyBaHHSIM
Bumor LIKY Ta iHIIoro 3akony.

VY nineH3iitHoMy J0TOBOP1 BU3HAYAOTHCS BUJ JIIEH311, chepa BUKOPUCTAHHS
00’eKkTa TpaBa I1HTEIEKTYaJIbHOI BJIACHOCTI (KOHKpPETHI MpaBa, IO HAJAlOThCsA 3a
JOTOBOPOM, CIIOCOOW BUKOPUCTAHHS 3a3HaYEHOIr0 00’ €KTa, TEPUTOPIA Ta CTPOK, Ha SKi
HAJAI0ThCs MIpaBa, TOLIO), PO3MIp, MOPSAOK 1 CTPOKH BUILJIATH IUIATH 32 BUKOPUCTAHHS
0o0’ekTa mMpaBa IHTENEKTyaJbHOI BJIACHOCTI, a TAKOX 1HINI YMOBH, SIKI CTOPOHHU
BBa)XAIOTh 32 JIOIIJIbHE BKIIOYUTH y A0TOBIp. [IpeMeToM JiieH31iMHOro JOrOBOPY HE
MOXYTh OYTH IpaBa Ha BUKOPUCTAHHS 00’ €KTa MpaBa IHTEJIEKTYalbHOI BIIACHOCTI, K1
Ha MOMEHT YKJIaJICHHs IOTOBOPY He Oyiu yuHHUMU. [IpaBa Ha BUKOopucTaHHA 00’ €KTa
MpaBa IHTENEKTyaJIbHOI BJIACHOCTI Ta CIIOCOOM MOT0 BUKOPUCTAHHS, K1 HE BU3HAYCHI
y JILEH31MHOMY JIOTOBOpl, BBaXKAIOTHCA TaKWMH, IO HE HaJaHl JLEH31aTy.
BBakaeTncs, 1110 32 JiIIEH31HHUM JOTOBOPOM HAJA€ThCS HEBUKIIIOUHA JTIIEH31s, SKIIO
1HIIIE HE BCTAHOBJICHO JIIEH31HHUM JIOTOBOPOM. Y pasi BIICYTHOCTI B JIIEH3IHHOMY
JIOTOBOPI YMOBHU MPO TEPUTOPI0, HA SKy TMOIIMPIOIOTHCA HaJaHl MpaBa Ha
BUKOPHUCTaHHS 00’ €KTa IpaBa IHTEJIEKTYaJIbHOT BJIACHOCTI, JTisl JIILIEH311 MOITUPIOETHCS
Ha TEPUTOPi0 YKpaiHU. Y MOBH JIILIEH31IHOTO I0TOBOPY, SIK1 CyIIepeyaTh MOJI0KEHHIM

LKY, € HIKUeMHHUMU.
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VY Bunajkax, rnepeadadyeHux JIEH31HHUM JIOTOBOPOM, MOXE OyTH YKJIaAeHUN
cyOmiteH3iiiHuil AOTOBIp, 3a SKUM JIIIEH31aT HaJae iHIIN 0cobi (cyOienHsiaTy)
CyOITiIeH3110 Ha BUKOPUCTAaHHA 00’ €KTa MpaBa 1HTENEKTYalbHOI BIACHOCTI. Y HBOMY
pasi BIAMOBIAAIBHICTH TIEPET JiIeH31apoM 3a 1ii CyOJieH3iaTa Hece JTIeH3iar, SKIno
1HIIIE HE BCTAHOBJICHO JIIIEH31HUM JIOTOBOPOM.

[[lono moroBopy Npo CTBOPEHHS 32 3aMOBJICHHAM i BAKOPUCTAHHS 00’ €KTA
NpaBa iHTeJEKTYaJbHOI BJIACHOCTI CJij] 3a3HAYUTH, 110 BIAMOBIAHO 10 cT. 1112
[IKY 3a qoroBopoM mpo CTBOPEHHS 3a 3aMOBJICHHSIM 1 BUKOPUCTAaHHS 00’ €KTa MpaBa
1HTEJIEKTyaJIbHOI BIIACHOCTI OJTHAa CTOpOHA (TBOPEIIh - MUCHbMEHHHK, XY0KHHUK TOIIIO)
3000B’A3Y€THCSI CTBOPUTU O0’€KT MpaBa 1HTENEKTYalbHOI BJIACHOCTI BIAMOBIAHO J0
BUMOI' Jpyroi CTOPOHM (3aMOBHHMKA) Ta B YCTaHOBJIEHHH cTpok. Jloromip mpo
CTBOPEHHsSI 3a 3aMOBJICHHSIM 1 BUKOPDUCTaHHS O0’€KTa TMpaBa I1HTEIEKTyalbHOI
BJIACHOCTI MOBMHEH BH3HAYaTH CIOCOOM Ta YMOBM BHUKOPUCTAaHHSA LBOrO 00’€KTa
3aMOBHUKOM. OpuriHai TBOpYy 00pa30TBOPYOTO MHCTENTBA, CTBOPEHOIO 3a
3aMOBJICHHSIM, TIEPEXOJWTh Yy BJIACHICTh 3aMoBHHKA. [Ipm 1boMy MalHOBI mpaBa
IHTEJIEKTYyaIbHOI BIIACHOCT1 Ha TAaKWUM TBIp 3aJIUIIAIOTHCS 32 HOTO aBTOPOM, SIKIIO 1HIIIE
HE BCTAHOBJIEHO JOTOBOPOM a00 3aKOHOM. YMOBHM JOTOBOPY IPO CTBOPEHHS 3a
3aMOBJICHHSIM 1 BHUKOPHUCTaHHS OO0’€KTa IpaBa I1HTENEKTYyaJlbHOI BIACHOCTI, IO
0OMEXYIOTh TpPaBO TBOPLS I[bOI0 00’€KTa HAa CTBOPEHHS IHIIUX OO0 €KTIB, €
HIKYCMHHMH.

[llono moroBopy TNpo mNepeJaHHS BHUKJIIYHUX MAWHOBHX MpaB
iHTeJIeKTyaJIbHOI BJACHOCTI CIij] 3a3HaYUTH, 110 BiAMOBIAHO 10 cT. 1113 LIKVY 3a
JIOTOBOPOM TIPO MepeaHHs BUKIIOYHUX MAaWHOBHUX IMPaB 1HTEJIEKTYyalbHOI BIACHOCTI
oJiHa cTopoHa (ocoba, 10 Mae BUKJIIOYHI MalHOBI IpaBa) mepeaae JIpyTriid CTOPOHI
4acTKOBO a00 y MOBHOMY CKJIaJi Il MpaBa BIJMOBIAHO 0 3aKOHY Ta HA BU3HAYCHUX
JIOTOBOPOM yMOBaX.

VYkiameHHs JOTOBOPY TpO TepefaHHs BUKIIOYHUX MaWHOBUX TIpaB

IHTEJIEKTYyaIbHOI BIIACHOCT1 HE BIUIMBAE HA JIILIEH31IHI JOTOBOPH, SIK1 OYJM yKJIaJeH1
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paHilmie. YMOBH JOTOBOpPY TMpO TMEpPEeJaHHs BUKIIOYHUX MailHOBUX TIpaB
IHTEJIEKTYaIbHOI BJIACHOCTI, IO MOTIPIIYIOTH CTAHOBUINE TBOPIS BIAMOBIIHOTO
00’exTa ab0 WOTO CMAJKOEMIIIB MOPIBHAHO 3 CTaHOBHUIIeM, nependaueHum LIKY ta
IHIIIMM 3aKOHOM, a TaKOK OOMEXKYIOTh ITPABO TBOPLIS HA CTBOPEHHS 1HIINX 00’ €KTIB, €
HIKUEeMHHUMH.

[IutanHsa nepakaBHOI peecTpallii JOTOBOPIB MIOJI0 PO3NOPSAIKAHHSI MATHOBUMU
paBaMH IHTEJICKTYyaJIbHOT BJIACHOCTI BperynboBaHi ctatreto 1114 IIKY. Tak, yci
3rajiaHi BMILE JOrOBOPHM He HiJJIAraroTh 0OOB’A3KOBil nepskaBHili peectpawii. Ix
JepKaBHA peecTparlist 3M1MCHIOEThCS JIMILIE HA BUMOTY JilleH31apa abo jileHsiaTa y
MOPSAJKY, BCTAHOBJIEHOMY 3aKOHOM. BifCyTHICTB AepxaBHOI peecTpallii He BILIHMBAE
Ha YMHHICTb IIpaB, HaJaHUX 3a JIIEH31€0 a00 1HIIMM J0rOBOPOM, Ta 1HIIMX IMpaB Ha
BIJIMOBIAHUIN 00’ €KT IpaBa IHTEJIEKTyalIbHOT BJACHOCTI, 30KpeMa Ha IpaBo JileH31aTa
Ha 3BEPHEHHS J0 Cyy 3a 3aXMCTOM CBOro npasa. OnHak (pakT nepenanHs BUKIIOYHUX
MalHOBHX MpaB IHTEIEKTyallbHOI BJIACHOCTI, siKi BiAmoBigHO 10 LIKY abo inmioro
3aKOHY € YUHHUMH MICIS IX JepKaBHOI peecTpallii, majsirae AepKaBHii peecTparlii.

Oxpeme Miclle B CHCTEMI JOTOBOPIB MIOJO PO3MOPSIKAHHS MailHOBUMU
IpaBaMH 1HTEJIEKTYaJbHOI BIACHOCTI 3aiiMae 10roBip KoMepuiiiHol KoHIlecii (cTaTTi
1115-1129 [KYVY), BiAMoBigHO 10 SKOTO OJHA CTOpOHa (IPaBOBOJIOALICIIH)
3000B’A3y€ThCA HAAATH JPYyrid CTOpOHI (KOpUCTyBaueBl) 3a IUIaTy IIPaBo
KOPHCTYBaHHS BIJMOBIAHO A0 i1 BUMOT KOMIUIEKCOM HAJEKHUX Il CTOPOHI MpaB 3
METOIO0 BUTOTOBJICHHsSI Ta (a00) mpojaky MEeBHOTO BUAY TOBapy Ta (a00) HaJaHHS
nocnyr. [IpeqmeToM AOroBOpY KOMEPILIMHOT KOHIIECIi € MpaBO Ha BUKOPUCTAHHS
00’€KTIB MpaBa IHTEIEKTYyaJIbHOI BJIACHOCTI (TOPTOBEJIIBHUX MapoK, MPOMHUCIOBUX
3pa3KiB, BUHAXO/IIB, TBOPiB, KOMEPIINHUX TAEMHHUIIb TOIIO), KOMEPIIHHOTO TOCBITY
Ta JIIJIOBO1 pemyTarlii.

VY Bumagkax, nepeadayeHuX TOTOBOPOM KOMEPLIMHOT KOHIIECIi, KOPUCTyBad
MO’K€ YKIJIACTH JOTOBIp KOMEPIIHOT CyOKOHIIeCii, 3a SKUM BiH HajJa€ 1HIIIH 0cobi

(cyOkopucTyBady) TMpaBO KOPHUCTYBaHHS HAJaHUM HOMY TIPAaBOBOJIOJUIBIIEM
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KOMIUIEKCOM MpaB a00 YacTUHOK KOMIUIEKCY MpaB Ha yMOBax, IMOTO/KEHUX i3
MPaBOBOJIOATBIIEM 200 BUSHAUYEHHX JOTOBOPOM KOMEPITiHOT KoHIIeCii. J[o qoroBopy
KOMEPIIMHOT CyOKOHIIECii 3aCTOCOBYIOTHCS MOJIOXKEHHS MPO JOTOBIp KOMEPIUIHHOT

KOHIIECI{, AKIIO 1HIE HE BUTUITMBAE 3 OCOOIMBOCTEN CyOKOHIIECI].
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