KirouoBumu Hampsimamu 3ragaHoi CTpaTerii BU3HA4EHO:

— 3an00iraHHs TeHIEPHUM CTEPEOTHIIaM Ta CEKCU3MY i 00poThOa 3 TAKUMU SIBUILAMH;

— 3anmo0iranHs Ta 60poThda 3 HACKWIIBCTBOM IIIOIO JKIHOK 1 JOMAITHIM HACUIBLCTBOM;

— 3a0€e3Me4YeHHs PIBHOTO JIOCTYITY XKIHOK JI0 IPaBOCYIIS;

— TOCSITHEHHA 30aJ1aHCOBAHOT y4acTi )IHOK 1 YOJIOBIKIB y MPOIIECi NPUHHATTS MOJITUYHHUX Ta
CYCHUIbHUX PIllICHB;

— 3aXHUCT IPaB KIHOK-MIrPaHTIB, KIHOK-ODKEHIIIB Ta )KIHOK-IIyKa4diB MPUTYIIKY;

— peatizaltisi cTparerii JOCATHEeHHS TeHIEpHOI PIBHOCTI B YCIX MOJITHKAX Ta 3aX0/1aX.

Takum YUHOM, MMUTAaHHSA TEHIEPHOI PIBHOCTI MITHIMAETHCS B MDKHAPOJHO-TIPABOBUX aKTaX,
OXOIUTIOIOYM PI3HOMAaHITHI cepu KUTTEAUIBHOCTI JIOAUHH. BapTo BiAMITHTH, MI0 HE MEHII
BAXJIMBY pOJIb y BHpINICHHI TEHAEPHUX TIHTaHb BINIIPAOTh 1 OpraHH, SKi BXOIATH O
MDKHApOJHOIO MEXaHI3My 3aXUCTy PIBHOCTI MpaB 1 CBOOOJ YOJIOBIKIB Ta KIHOK. 3aKOHOJaBIIl
OUTBIIOCTI JEepKaB BLUIOMY MEpelMaloTh MO3UTUBHUM 3apyODKHHMH J0CBig y 3a0e3nedeHH1
TeH/IEpHOi PIBHOCTI Ta BOPOBA/PKYIOTh TakKl 11€1 B HalllOHaJbHE 3aKOHOIaBCTBO.
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PERSISTENT GENDER PAY GAP IN EUROPE
SUBSTANCE OF THE ECSR’S 15 UWE DECISIONS ON RIGHT TO EQUAL PAY
AND RIGHT TO EQUAL OPPORTUNITIES IN THE WORKPLACE

As a member of the European Committee of Social Rights (ECSR) at the Council of Europe
(CoE) in Strasbourg (which is an independent monitoring body of the European Social Charter) and
professor of law at the University of Szeged, Hungary | would like to deal with the main substantial
issues of 15 UWE (University Women Europe) decisions of the ECSR on state compliance with the
right to equal pay, as well as the right to equal opportunities in the workplace. The decisions concern
the 15 States which have accepted the ESC’s collective complaints procedure (namely Belgium,
Bulgaria, Croatia, Cyprus, Czech Republic, Finland, France, Greece, Ireland, Italy, the Netherlands,
Norway, Portugal, Slovenia and Sweden). The decisions became public on 29 June 2020.

The reasons why these decisions are important is here:
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1. They concern a grave and long-standing problem of European societies, namely the gender
pay gap.

2. These decisions are quite unique in assessing respect for the principle of equal pay
between women and men at academic circle from a human rights perspective. Moreover, it is the
first time that the ECSR decided on a transversal issue with decisions concerning all 15 States that
have accepted the collective complaints procedure. The 15 decisions are landmark decisions insofar
as they assess the compliance of the legal and policy measures taken by each of the 15 States in
application of the common legal framework laid down by the European Social Charter.

The ECSR has put the spotlight on the historic inequalities affecting women in the labour
market and has sent a clear message that they are not compatible with the quest for safeguarding
human rights.

The decisions of the ECSR identified clear and strong standards in the field of equal pay and,
more precisely, they require that the right to equal pay has to be guaranteed in law. The ECSR has
identified the following obligations for States:

1. To recognise the right to equal pay for equal work or work of equal value in their
legislation.

2. To ensure access to effective remedies for victims of pay discrimination.

3. To ensure and guarantee pay transparency and enable pay comparisons.

4. To maintain effective equality bodies and relevant institutions in order to ensure equal pay
in practice.

Moreover, the right to equal pay implies the obligation to adopt measures to promote it. This
obligation has two elements: 1. collecting reliable and standardised data to measure and analyse the
gender pay gap, and 2. designing effective policies and measures aimed at reducing the gender pay
gap on the basis of an analysis of the data collected.

Inevitably the CoE’s state parties are under an obligation to show measurable progress in
reducing the gender pay gap. The ECSR acknowledges that the gender pay gap is no longer solely or
even primarily a result of discrimination as such. The gap arises mainly from differences in the so-
called “average characteristics” of women and men in the labour market. These differences result
from many factors, such as horizontal segregation, where there is the concentration of one sex in
certain economic activities (sectoral gender segregation) or the concentration of one sex in certain
occupations (occupational gender segregation), as well as vertical segregation, notably the fact that
too few women occupy the better paid senior and decision-making positions within companies as
well as higher education institutions. Therefore, the States should assess the impact of the policy
measures adopted in tackling gender segregation in employment, improving women’s participation
in a wider range of jobs and occupations.

As regards more particularly vertical segregation, the decisions highlight the State’s positive
obligations to tackle this phenomenon in the labour market, by means of, inter alia, promoting the
advancement of women in decision-making positions within private companies and higher education
bodies, as well. This obligation may entail introduction of binding legislative measures to ensure
equal access to management boards of companies/universities, including by setting specific quotas
or targets in both public and private sector that will promote parity. However, a light touch approach
that encourages change is also possible, if it brings about measurable progress. Measures designed
to promote equal opportunities for women and men in the labour market must include promoting an
effective parity in the representation of women and men in decision-making positions in both the
public and private sectors.

In this respect, the ECSR observed that the proportion of women on management boards of
the largest publicly listed companies in countries with binding legislative measures had risen from
an average of 9.8% in 2010 to 37.5% in 2018. In countries that took positive action to promote
gender balance but did not adopt binding measures, the corresponding percentages were 12.8% in
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2010 and 25.6% in 2018, whereas in countries where no particular action (apart from self-regulation
by companies) has been taken, the situation remained almost stagnant, with 12.8% women on
management boards on average in 2010 and 14.3% in 2018. The ECSR also recalled that it is
essential to bear in mind PACE Resolution 1715(2010), which recommends that the proportion of
women on management boards of companies should be at least 40%.

Surprisingly 14 out of the 15 CoE state parties in this so called UWE decisions were found to
be in violation of one or more of the above-mentioned aspects of the obligation to guarantee the
right to equal pay and the right to equal opportunities in the workplace. Every of the 15 collective
complaints related mainly to Article 483 (Right to a fair remuneration - non-discrimination between
women and men with respect to remuneration) and Art. 20 (Right to equal opportunities and
treatment in employment and occupation without sex discrimination) in conjunction with Article E
(non-discrimination) of the Revised ESC.

Arrording to the Article 483 of the Revised Social Charter, the the ECSR noted that there is a
lack of pay transparency. The ECSR noted that individual workers/employees most often do not
have full access to relevant data concerning pay in their workplace. Moreover, domestic law does
not lay down parameters for establishing the equal value of the work performed, such as the nature
of the work, training and working conditions. The ECSR further observed that there is a need for a
good job classification system with well-defined criteria to be set in place. The main non-conformity
issues, in this respect, were: 1. the obligation by particular states to ensure pay transparency and 2.
to enable job comparisons had not been satisfied.

According to Article 20.c of the Revised Charter, the ECSR noted that there is horizontal and
vertical occupational segregation in the majority of the examined state parties, with women being
concentrated in part-time work, predominantly because of childcare responsibilities, which
adversely affects their career development and pension benefits. The ECSR noted that there is a
persistent gender pay gap, which is partly due to the relatively high number of women who work
part-time. The ECSR further noted that the respective governments have made efforts to reduce the
gender pay gap and have taken measures to raise awareness through gender mainstreaming.
Nevertheless, the gender pay gap has not changed in a significant manner in last years (it was
17.8 % in 2010 and 15.2% in 2017). The ECSR noted that the gender pay gap is persistent and
remains high. Segregation exists in the labour market and there is no clear trend for a lower gender
pay gap, particularly in the private sector. The ECSR considered that the measures adopted by the
government have not achieved measurable progress in this respect.

However, the ECSR also noted various positive developments. Measures taken by some
Council of Europe State Parties in recent years have led to measurable progress in reducing gender
pay gap, but the progress is still slow. The ECSR’s UWE decisions clearly demonstrated that
problems and practices, such as segregation in the labour market, lack of pay transparency, secrecy
regarding pay levels, obstacles to access effective remedies and retaliatory dismissals continue to
exist and prevent full realisation of the equal pay principle.
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00KMOp NONTMUYHUX HAVK, OOYeHM,
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Kuis, Ykpaina

TEHJAEPHA PIBHICTH SIK EJIEMEHT PEIHTEI'PAIIIMHUX ITPOIIECIB B
YKPAIHI

TeopeTnuni 3acaau reHAepHOT MOMITUKK OyNIK 3aKianeH1 PuT1ocoPChKOIO TeUielo PeMIHIBMY,
o Oa3yBajluCh HacamIepes Ha 17el eMaHCUIalli *KIHOK, 30KpeMa iXHE IpaBO Ha OCBITY, y4acThb y
IrpPOMaJICBKUX 1 MOJITUYHUX TMpoliecax, Bubopue mpaBo 1 T.n. I3 miumHOM wyacy kojio mpoOiem
TEHCPHOTO JIUCKYPCY MOCTIHHO PO3IMIMPIOBATIOCH, TOTJIMOIIOBATIOCH 1 PO3IIUPIOBAIAa CBIi 3MICT.

VY 3axigHii nmosituko-¢uiocoperkii Haymi y XXI  cromitri HaOyBae MOIIMPEHHS
MacKyJIIHHUN acleKT PIBHOCTI, 110 MiJHIMAa€e MUTaHHS T€HJEPHOI Kpu3u 4oJoBIKiB. [IpencraBHuKH
[OTO HAMpsMy HaABOJATH JaHI MPO TEHJACHINIO JI0 PO3IIMPEHHS <CKIHOYOD» MiAMPUEMHHIIBKOT
JISUTBHOCTI, TPYAOBOI 3aHATOCTI Ha MPOTHUBAry CKOPOYECHHIO «YOJIOBIUOD» MPOMHCIOBOT pOOOTH,
MIJIBUIIECHHS PIBHSI YOJOBIYOTO OE3poO0ITTSA, IO XapakTEepHO i OaraThoX JepkaB €Bporu Ta
[TiBHIuHOT AMepukwu [1].

Cepen 1ikaBUX Ta UTIOCTPATUBHUX MOMEHTIB apryMeHTaIlil X (PaKTiB MOKEMO 3rajlaTH:

- OutbIie 1/3 aMepUKaHCHKHUX MaTEPiB € TOTyBAIBHUKAMH CBOIX CIMEH;

- y IIKOJIax ISt IiTeH 3 BIACTaBaHHSAM Y PO3BUTKY YacCTKa XJIOMMYUKIB CTAHOBUTH 2/3;

- Y XJIOIYMKIB 3HAYHO YaCTIlIe, HDK y AIBYATOK TPAIUISIOTHCS MCUXIYHI Ta MICUXOCOMATHYH1
po3nanu;

- caMOoTy0OCTBO XJIOITYMKUA CKOIIOTH Y 6 pa3iB YacTille, HDK JiBYAaTKa y Tik camiil BiKOBid
Kareropii [2].

HoBi cycniapHI BUKIMKH Ta KPHU3W 3aBXIAW aKTyali3yIOTh IUCKYCii M0N0 TpPaAMIIMHUX 1
Cy4aCHHX TeHJIEpPHHX poJied. B HOBHX collialbHUX yMOBaX BHUHUKAIOTH SIK LIAHCH YKPIIUTH
reHJepHui OajaHc, Tak 1 3pyiHyBaTH Horo. [lepeposmno i 000B’s3KiB 1 3MiHa CTAaTyCIiB BinOyBaiach
nig yac nmanaeMii. Huni sk ykpaiHcbka, Tak 1 CBITOBa CIUIBHOTa Ma€ MEPEOCMUCIUTH I[IHHOCTI B
KOHTEKCTI BINCHKOBHUX peaJiil Ta 3arpo3.

Ha Tepenax ykpaiHChKHX 3eMejb KYyJIbTYPHI 3pa3Ku JEMOHCTPYIOTh IIMOOKY IOBary Jo
KIHKH, SKa CIpHiiManach sk OeperuHs poay, K MaTH. 3a POKHM HE3aJIEeKHOCTI KIHKU PO3LUIUPIOIOTH
BIUTUB Ha CYCHUIBHO-TIOJITUYHI MPOIECH, 30KpeMa OUIbII aKTHMBHO JOJYYHIIUCh Yy4acTh B
cycninpbHUX mpouecax. Tak y Bepxosniit Pani I cknukanus O0yno nume 13 xinok (3% Bin ckinany), B
OCTaHHBOMY — IIeH MoKa3HUK 3pic 10 21%. OaHak, 1 1 nudpa 3HaYHO HUKYA 3a CBITOBHH (25 %) 1
esponeiicbkuii (30%). Tox eBpoiHTerpaiiiiHi TeHJEHLIi BIUIMBAIOTh 1 Ha T'POMAJCBKY IYMKY Y
HIATPUMI i1e# TeHepHoi piBHOCTI [3].

[TocumtoeTbess posib YKpaiHCBKMX JKIHOK 1 B cdepi Oe3nmeku Ta 0O0OpOHM JepkaBH. Y
Mino6oponu Bi3BiTYBanu npo Onu3bko 38 THcau xiHOK y yaBax 3CY, 3 HUX 5 THCAY — Ha
nepeoBii, 10 € OJHUMHU 3 HalOuIbux cepen kpaiH-uieHiB HATO. 13 2014 poky 257 ykpaiHok
OoTpUMaJH 00HOB1 HAaropoau, 9 i3 HUX — mocMepTHO [4].
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