MpaBoBe peryntoBaHHA eKOHOMikK. 2017. N2 16

LUMBUIbHE TA TOCNOAAPCBLKE MNPABO | MPOLIEC

YK 347.1 .
C. I. WumoH ,

JOKTOP IOPUAMYHUX HAYK, TOLEHT

3aBigyBay Kadeapu MpaBoOBOTO PETyIIIOBAHHS €KOHOMIKH

JIBH3 «KuiBchkuit HalliOHAILHUN €KOHOMITHHIMA

yHiBepcuTeT iMeH1 Baguma ['etbmanay

KOHCTPYKLIA «NMPABO HA NMPABO» SAK KOHLIENT
LUMBINbHO-NMPABOBOI AOKTPUHU

Y cmammi aHanizyrombcs npobriemu Kamezopii «npaso Ha rpasoy», sika 3a-
repeyyemscsi bacambma 84eHUMU. Asmop 0o8odumb, WO «Npaso Ha npa-
80» CrupaembCsi Ha opuduYHy bikyito «MalHoge rpaso € pidyo», 8MIMte 8
cobi ideto idearnbHOI peyi i € HeOOXIOHOK yYMOBOIo, sika 3abesnedvye 30am-
Hicmb MaliHosux ripas sucmyrnamu ob’ekmamu YuesirisHoeo obopomy.

KntoyoBi cnoBa: 06’'eKTu UMBINbHUX NpaB, ManHOBI NpaBa sik 00’exTun.

B cmamee ananusupyomcs npobremsl onposepaaemMoll MHO2UMU y4e-
HbIMU Kameeaopuu «rpaeo Ha rpaso». Aemop OoKka3sbigeaem, 4mo «1paso
Ha npaeo» basupyemcsi Ha lopuduyeckol GUKYUU «UMYU,eCm8eHHoe
npaso ecmb gewb», gonnowaem udeto udeanbHol eewu U 8bicmynaem
ycrnioguemM, obecrieqyusarouuM CroCOBHOCMb UMYUWECMBEHHbIX [pas
b6bimb 06bekmamu epaxxdaHcko2o obopoma.

KnioueBble cnoBa: 06beKTbl FpaXaaHCKMX Npae, UMyLLIEeCTBEHHbIE NpaBa
Kak 0ObeKTbl.

The article analyses the problems the category «right to the right», which
is refuted by many scientists. The author proves that the «right to the
right» is based on a legal fiction «property law is a thing», embodies the
idea of the ideal thingand acts as a condition that ensures the ability of
property rights to be objects of civil circulation.
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ITocTtanoBka npoo.aemu. B YKpalHCI:.KII/I MPaBOBiH Haym AKTUBHO
JHUCKYTYETBCS Hp06neMa o0opoTy MalHOBUX TpaB 1 crenudiku
OCTaHHIX 5K 00’€KTIB NUBUILHUX MPaBOBiMHOCHH. EMmipuuHi Hampa-
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IIOBaHHA y Wil cdepi BKe HOCATIN TaKoi MEXKI Y CBOEMY PO3BHUTKY,
sIKa TIOCTaBUJIa TIepe/] HayKOko 3aBJAaHHS JIaTH BiJIOBI/II HA HU3KY TTH-
TaHb OO 00’ €KTO31aTHOCTI MAHOBHUX MPaB. AJDKE CyZ0Ba MPAKTH-
Ka y Liil cdepl, He3aIEHKHO Bl HU3KU NPABOBUX IMO3MIIH, BUCIOBIIC-
HUX BHIMMH CyJOBHMH iHCTAHL[ISIMH, [IOKHU IO HE BIAPI3HSETHCS €11-
enaHicTIO. B OHWX BHIagKax BHINI CYAW PO3TISAAAIOTH BiIUYKCHHS
MaWHOBHX ITpaB BUKIIIOYHO B TOPSIKY BiJCTYIUICHHS IpaBa BUMOTH B
3000B’3aJIbHUX TPAaBOBITHOCHHAX, TOAI SK B IHIIMX — BH3HAIOTh
MaiHOBE TIPaBO 00’ €KTOM peuOBUX MPaBOBITHOCHH 1 OI_IiHIOIOTB Horo
B PO3pi3i PaBOBiAHOCKH BiIacHOCTI. Lle 06yMOBneH0 BIICYTHICTIO 3a-
TaJIbHUX MIIXOMIB 10 aHanBy MPaBOBUX HOPM, TOB’S3aHUX i3 pery-
JFOBaHHSM o60p0Ty MaiHOBHX TIPaB, nepeyMOBOIO dbopMyBaHHS
SIKUX € p03p061<a 1i€ei mpooyieMu B IOpH,[LHHHlH JOKTPHUHI, ¢ TTUTaHHS
0060pOTy MallHOBUX IIPaB YacTO OB’ A3YETBCS 13 KOHCTPYKIIEIO «IIpa-
BO Ha mpaBoy. II{o cnpuunHse, cepes iHIIOTO, KaTeropuyHe 3amepe-
YCHHSI JeSKMMH HAayKOBLSIMH MOMKIIMBOCTI PO3IIIAATH MaiiHOBI IIpaBa
B SKOCTi 00’ €KTiB.

AHaJi3 ocTaHHIX uocninmenb i myOaikamii. [[chyci;l po
«IpaBO HA IpaBO» Mae B Hayul CBOIO JIOCUTh JIaBHIO iCTOpir0, ii
MOB’SI3YIOTh i3 PUMCBKHM iura in re aliena (IpaBo Ha 4yxKy pI4). sKe
BH3HABAJIOCS 00’ €KTOM TIPaBa BIIACHOCTI MOPST i3 peyaMu. Xoda qyM-
KV PO T€, 110 BYCHHSI IIPO MPABO Ha MIPABO MAa€ TaKe TJIMOOKE KODiH-
HS, MIATPUMVYIOTh HE BCl BYCHI. Y KIACHYHIM HUBLTICTUIN OVIH SK
MPUXWIBLHUKY i7e1 «paBa Ha nipaBoy» (K. JI. Kasenin, K. H. AHHeHKOB,
K. II. ITo6emonocues), tak i onmonentu (M. JI. I'pimm, JI. I. Meiiep,
10. C. TI'ambapos, I'. @. Illepmenernu). Y cyuacHidi HayIi okpemi
acmekTd Iiei mpobGiaemu 3ragyroThes y mpaunsx T.B. Bomnap,
10. O. I'magro, O. B. Koxanoscekoi, I. M. Kyuepenko, O. O. Kora,
P. A. Maiinanuka, €. O. Miuypina, [. B. Cnacu6o-®areeBoi,
I. A. Cnacub6o, O. C. fABopcekoi, B. JI. SIpoubkoro Ta iHIIMX YYSHHX.
OpHak 3 ICHYIOYHX Tpallb MH MOKEMO TOYEPITHYTH JIHIIe (hparMeH-
TapHi BiJOMOCTI I0JI0 MAaWHOBHX TpaB SIK 00 €KTiB, OCKUIbKH BOHHU
MPUCBAYEHI JCNIO 1HITUM Tpo0JieMaM MPaBOBOi JOKTPUHHM 1 MPEAMET
HaIoi yBardW 3adilaroTh JIMie mo0iuHo. IlepeBakHO, aBTOPU TOpKa-
IOTHCS IIHOTO TMHTAHHS BHACHIJIOK 3BEPHEHHS JIO 1HCTUTYTY Iiecii Ta
BB@)KAIOTh BIJICTYIUICHHS IpaBa BHMOTH €IMHHUM CIIOCOOOM Bimdy-
JKEHHS TaKuX MaWHOBUX 0O0’€KTIiB, a 1e He nepeadadae hopmyBaHHS
KOHCTPYKIIii «IpaBo Ha mpaBo». Ha MoHorpagiyHOMYy piBHI II¢ IH-
TaHHS HaMHM JIOCIIIJKEHO Y PO3pi3i 3aranbHOi Teopii MaifHOBUX IpaB,
ne mpoliieMa «IpaBa Ha MPaBO» BHCBITIIOETHCS Y KOHTEKCTI Teopil
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00’€eKTiB IHUBLIBHOTO 000poTy [1, ¢. 144—154]. Jloci HeIOCTaTHLO BHU-
3HAYCHUM 3aJIMIIAETHCS MUTAHHS PO 3HAYEHHS 1€l KOHCTPYKINT AJst
TEOPETUYHOTO TOSICHEHHS 3JaTHOCTI MalHOBHMX TIIpaB BHUCTYIATH
00’ €eKTaM¥ MUBITHHUX (rocnoz[apcr,lcnx) HpaBOBl,)lHOCI/IH
IMocTtanoBka 3aBaanus. O1UH 13 acMeKTiB, Y SKUX MOPYUIyEThCA
B NIPABOBIiH Teopii mpobieMa MaliHOBHX NPAB 5K 00’ €KTIB, 0B’ 13aHMI
came 3 HaMaraHHsSMU YCYHYTH TaBTOJIOTIO, siKa, HA JXYMKY JESIKHX
BUCHUX, BUHUKAE BHACIIJIOK Y)KHBaHHS KOHCprKIIll «IIPaBO Ha TIpa-
BO». MU CTaBHMO 32 MeTy JI0BECTH y Liii Mpaili IPaBOMIpHICTb iCHY-
BaHHs IpaBa Ha MPaBO Ta Ha OCHOBI aHan13y i€l KOHCTPYKIii Teope-
THYHO OOIPYHTYBATH 3/ATHICTb MalHOBUX @paB BUCTyNATH
00’ €eKTaM¥ IUBUTLHUX MTPABOBITHOCHH (OyTH 00’ €KTO3JaTHIMH).
OcHoBHi pe3yabTaTH AocaigxenHss. OOCTOIOIUYN JOIIILHICTH
ICHyBaHHsI [[paBa Ha NPaBO, NCSKi BYCHI CTBEPIUKYIOTH, IO LE HIlO
iHILe, 5K MPUKJIAJ Y4acTi NPaBOBUX SABHIL B EKOHOMIYHOMY 060DOTI.
Tak, Ha npuabady 3a JOTOBOPOM KYMIBII-IIPOAAKY Piv y HOKYIILLS
BHHUKA€E MIPABO BIACHOCTI; OTXKE, Y pasi, KO MPEIMETOM MPOJAXKY €
MaifHOBI TpaBa, CIiJ MPHUITYCKaTH, IO B IMOKYIIIS MOXE BHHHKATH
«IIpaBO BIACHOCTI Ha MaifHOBI npaBa» [2, c. 63]. Lls ines, npasia B
JICIIO B {HIIOMY KOHTEKCTI, HUHI NPOBOJUTHCS 1 B JCSKHUX MPABOBHX
MO3UIIISAX OKPEMHUX aleISIiiHIX Cy/IiB Ta Bepxosroro Cyzy Vipaitu.
HaykoBi » BHUCHOBKH PO HEMOXIIMBICTH MAalHOBHX MNpaB OyTH
00’€KTaMH IMBUIBHUX IPaB BHIAIOTHCSA YPa3IHMBHUMHU 4epe3 crpoly
pO3risAaTh MaiHOBI MpaBa K 00 €KTH B MEXax iXHIX «BJIACHUX»
NPAaBOBIAHOCHH, THX, [I€ KOHKPETHE MaiiHOBEC IPAaBO € CICMEHTOM
smicty. Tozi sk Cy0’€KTUBHE IPABO MOXE CTAaTH O0’€KTOM JMLIC B
IHIIOMY, «30BHIIIHBOMY» NPABOBiAHOLICHH]. [[0SCHCHHS LbOTO SBH-
ma Hazaas cBoro yacy lO. I'. bacin, 3a3HauMBILY, 110 NTPABO € 3MICTOM
NPaBOBIIHOMICHHS TO/I, KOJH HAEThCS MPO MPaBO yYacHHKA TOTO ca-
MOTO IPAaBOBIJHOIIEHHs, 00 €KT SKOr0 MM BH3HAYaeMo. SIKIoO Xk
Cy0’€KT LBOro HPAaBOBILHOLICHHs HAa0yBae IpaBa yYaCHHUKA IHIIOTO
PABOBIJHOLICHH, TO 1ie (1y>Xe JUIsl HBOr0) PABO CTae 00’ €KTOM Ho-
ro cy6’eKTHBHOrO mpasa. ¥ pasi nepejaHHs npasa iHILIA 0co0i mpu
30epekeHH] MPaBOBITHOCKHH HOBOTO KPEIUTOpa 3 THM CaMHM OOpK-
HUKOM, MPaBO BUMOTH JIO SIKOTO TEPENAETHCS, 3MIHIOETHCS JUILE
cy0’exT (KpemuTop). ABTOp 3a3Hadae, Mo «00’€KTOM HE MOXe OyTH
MOE€ TIpaBo, ajie 00’ €KTOM MOXe OyTH 4yXKe MpPaBO, KOTPUM sI MOXKY
posnopsiautucs» [3, c. 41].
OctanHs Te3a MOTpedye YTOYHEHHS, OCKUIBKH PO3MOPSAUTUCS
MOXJIMBO, Ha HAIly JyMKY, JIMIIE BJIACHUM IIPABOM, alie HE UY>KUM.
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HiiicHo, Ha cramii mpumOaHHS TEBHOTO CyO’€KTHBHOTO MaifHOBOTO
npaBa, K€ HaJeKHUTh 1HIIINA 0c00i, 11e MpaBo Ha0yBae BIACTHBOCTEH
00’€KTa TOrO MPaBOBIHOMIEHHS, A0 SKOTO BCTyMae cy0’ekT. Y mpo-
1eci 3/iHCHEHHS IbOr0 MaifHOBOTO IIpaBa BOHO € 3MICTOM IIPaBOBiJI-
HOILICHHS, B MEXaX SKOro peainidyerbcs. TOX BapTO YTOUYHUTH:
00’€KTOM IPABOBIAHOIIEHHS MOXKE€ CTaTH CyO’€KTHBHE IpaBo, SKE
nepeaeTbes BiJ OgHiET 0coOM 70 1HIIOI; «MO€ MPaBO» MOXKE CTATH
00’€KTOM, MIEPETBOPUBLINCE HA «OJIaro», SKUM s B 3M031 PO3IOPSAU-
THCS;, Y IbOMY BUMAJAKY MpaBo OAHIET ocoOu cTae 06’ €KToM i K Tpa-
BOMOYHOCTEH; 0c00a € BOJOIIBIEM (BJIAaCHUKOM) CBOIO MaiHOBOTO
npasa K MaiiHOBOro Oxara (06’ekTta). Y 1HIIOI 0cO0HU, SiIKa BCTyNHIa B
3000B’s3aHHS 3 TIPUBOJy OTPUMAaHHS MaWHOBOTO TpaBa (BHACIIIOK
HOro BigUyKEHHsSI MPAaBOBOJIOAUIBIEM) Y PO KPEAUTOpa Y MeEKax
IIbOTO IIPABOBIAHOIIECHHS Ma€ MpPaBO BUMOTH (mepenatu il mpaso),
TOOTO Ma€ Cy0’EKTHBHE «IIPaBO Ha YyXKe IPaBo». 3IHCHNUBIIN OCTAaHHE,
BOHAa Ha0yBae CTaTyCy HOBOIO KDEIUTOpA y MEPBICHOMY NPABOBIiA-
HOIIIEHHI, B IKOMY BiJ4y>KyBaHe MpaBo OyJIO 1 3HOBY CTa€ €JIEMEHTOM
3MICTY.

Maroun Ha yBasi Cy0’€KTUBHE IPABO SIK €JIEMEHT 3MICTYy IPaBOBI-
JHOILICHHSI, MH HE BUXOJMMO 32 MEXi L(bOTO KOHKPETHOIO MPABOBLJ-
HOLUCHHS; MOPYIIMBIIA L[ PaMKH, HEMOXIMBO CTBEPJKYBATH, LIO
PaBO € 3MICTOM; 33 MEKaMHU LFOTO NPABOBIAHOLICHHS OIS Ha Le
NpaBO 3MIHIOETHCS, BOHO BTPAda€e SKICTh 3MICTY, 00’ €KTUBYETHCS 1
cTae O6yiaroM, sike BIJKPUBAE LUIAX /10 33J0BOJICHHS 1HTEpeCy.

[le oauH 3 apryMeHTiB, Ha SKHI MOCUIATIICS BUCHI, 3alIepEeUyI0UH
3IaTHICTh Cy0’ €KTHBHOTO TpaBa OyTH 00 €KTOM i1HIIIOrO TIpaBa, 3BO-
JUTHCS JI0 TOTO, IO 00’€KTOM IpaBa Moke OyTH TUIBKHU Te, IO pea-
JBHO ICHYE€, 3/1aTHE 33JJOBOJIBHSITH JIFOJCHKI MOTPeOH; a IpaBo Ha Mpa-
BO, BIIACHE, € CIIBYYacTIO Cy0’€KTIB B OJHOMY I TOMy K Onarosi. SIk
ctBepkyBaB e ['. @. IllepuieneBuy, BU3HAHHS MpaBa HA MPaBo Jia-
70 O MPAaKTUYHO HEMOXKJIMBI PE3yJbTaTH, a TEOPETUYHO NPU3BEIO O
10 OE3KIHEYHOTO Psly «IpaB Ha MpaBo Ha mpaBo» [4, c. 59]. [Ipubiu-
HUKMA TaKOro MiJXOJy BBaKaju, L0 T€, 110 BU3HAIOTh «IIPAaBOM Ha
IPaBO», 3aBXKIH € IPABOM Ha 00’€KT, KUl MePeaeThCs BiJl OXHOTO
cyb’exrta IHIIOMY, ab0 B SIKOMY, MOpsI i3 KOPHCTYBAaHHSM OJIHHM,
BCTAHOBJIFOETHCSL KOPUCTYBAHHs UM CIiBy4acTh iHimoro. Hanpukiaz,
KOJIH BEJlyTh MOBY TIPO 3aCTaBy Ha CepBITYT, sk 3a3HayaB 0. C. ['am-
6apoB, y AIHCHOCTI MAKOTh CIPaBY 3 [PABOM HA HOTrO MPEIMeT, y Me-
’KaX, HaJ@aHUX BOJIOAUIBLICBI CEPBITYTY MpaBa PO3MOPSLKCHHS HHM;
TaK caMo sIK 3a 3BHYATHOI 3aCTaBM MalOTh CIIPABY i3 OCOOIMBUM IIpa-
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BOM Ha pid, y MeaxX HaJe)KHOI'0 BJIACHUKY IpaBa Ha IO XX pid [5,
c. 590-591].

Ha namy nymky, e He 30BCIM Tak, ajpke Oyaro, sike € 00’ €eKToM
paB KOPHCTYBa4a, — e pid, siKa yOCOOIIIOE IPaBo BIACHOCTI Ha HEl; y
pasi mepe/jaHHsl i 3aCTaBy IpaBa KOPHCTYBAaHHs, [PaBO BJIACHOCTI
10710 pedi He 3MiHIoeTbea. OO’ €KTOM MpaBa KOPUCTYBaHHS € pid, a
00’€KTOM TMpaBa 3acTaBOJEPKATENs] — MOXKIHUBICTH KOPHCTYBaHHS
piudio (IIpaBO KOPUCTYBaHHSA). AJie TOJIOBHE IMOJArae B IpoLECi
00’ exTuBail paBa. MaiiHOBe MPaBO sIK CY0’ €KTUBHE MPABO BHOKpE-
MITIOETBCS 31 CTPYKTYPH TMPABOBITHOIICHHS, €JIEMEHTOM 3MICTY SIKOTO
BUCTYIA€, i B MOMEHT POBIOPSIKCHHS. HUM yNIPABOMOYCHOKO 0c00010
00’€KTUBY€ETHCS, a 3 IEPEJaHHAM 1HIIIH 0c001 3HOBY EPETBOPIOETHCS
Ha Cy0’€KTHBHE MPaBO K €JIEMEHT MPaBOBIIHOIIEHHS. MOMEHT po3-
HOPSIKEHHST MaifHOBUM IIPAaBOM, SIK IIPABUJIO, CIIBMAJA€ B 4aci 3 MO-
MEHTOM BITUY>KEHHsI MpaBa Ta 3 MOMEHTOM HaOyTTs HOro HOBUM
cy6’exToM. Tox BiIOYBa€eThCS MUTTEBA TpaHCHOpMAITis: Cy0’ EKTUBHE
IpaBO SIK €JIEMEHT 3MICTy IPABOBIIHOLIEHHS — MaiHOBE NpPaBO SK
00’€KT 1HIIIOTO MPABOBITHOIICHHSI — CYy0’€KTHBHE TPABO K CIEMEHT
3MICTy IIPABOBIIHOIICHHS 3 OHOBJIEHUM CKJIaJIOM.

CyuacHi JAOCHITHUKHA KOHIENIi «IIpaBo Ha MPaBO», 3ayBaXKyIOTh
me Ha OJHy cnabKy 1 CTOpOHY: BOHa Tependadae HasBHICTh
000B’ 513Ky, SIKHI1 OM KOPECIIOHIyBaB «IIpaBy Ha MpaBoy, ajie chopmy-
JIOBaTH WOTO BUJIAETHCA HEMOKIIMBUM [6, c. 372-373]. ¥ uboMy ceH-
Ci akTyalnbHUMU ¥ HUHI € MipkyBaHHs JI. EHHekniepyca mpo Te, mo y
TaKUX BUMAJKAX OYEBUIHMMHU € MPABOMOYHOCTI BIUIMBATH Ha caMme
MIPaBo; aje Mopsi 13 UM € i 1HII1 TOBHOBAXXEHHS, SIKI CTOCYIOTHCS HE
caMmoro mpasa, a Horo o0’ekta. TyT «mpaBa Ha mpaBa» HaJAUICHI Ta-
KOIO K IPUPOJIOI0, SIK 1 Ti, IO MOKJIAJEHI B iX OCHOBY, ajie 3 JIEII0
00MEKEHNM 3MICTOM; «IIPaBO Ha MPABO» MICTUTh MOBHOBAKEHHS, SIKi
CTOCYIOTBCS TIpaBa, 1 SKi CTOCYIOThCS Horo o0’ekTa [7, ¢. 259]. [lo3u-
IS IIbOTO KJIacHKa NOTpedye Meperisiay 3 ypaxyBaHHIM TOTO, IO TO-
BHOBQ)XCHHS IIOJI0 TIPaBa K 00’€KTa BUHUKAIOTH 11032 MEXaMH TOTO
MPABOBIJHOLICHHS, B IKOMY L€ IIPABO € EIEMEHTOM 3MICTy 1 HaJlyIse
0co0y MOKJIMBOCTSIM BIUTHBATH Ha 00’ekT (pid). [IpaBo Ha mpaBo ic-
HY€ B «30BHIIIIHIX» MMPABOBIJHOCHHAX, JI¢ IPABOBOJIOLICIL MA€ Tpa-
BOMOYHOCTI BUKITIOYHO y BiJIHOIICHHI TIpaBa, TOJI K MOBHOBAYKEHHS
moa0 Onara (sike € 00’€KTOM IBOrO MpaBa) ICHY€E y «BHYTPILIHIX»
NpaBOBiIHOCHHAX. A TOMY B KOHCTPYKIi «IIpaBO Ha MPaBO» I'OJOB-
HUM €JIEMEHTOM € MPaBOMOYHICTH PO3MOPSKEHHS NIPABOM SIK BJac-
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HOI0 MOJKJIMBICTIO Ta KOHTPOJIIO HAaJ 3IIHCHEHHSIM 9YYXKOTO Cy0’ €K-
THBHOT'O 1IpaBa («npaBo Ha MPaBOY»).

OnoHeHTH i1ei Mpo iCHYBaHHS «IpaBa Ha MPaBO» TAKOX CTBEp-
JUKYIOTb, 1110 TaKe SIBUIIE MPU3BOIUTH JI0 «IAPaJOKCy MHOXKHUHY, MO-
SCHIOIOYM 1€ Ha TPUKJIaJi BHECEHHS YacCTOK JIO CTAaTYyTHOTO (OHIY
TOBApHCTBA: MaiHOBI MpaBa € peyoBi Ta 3000B’A3aIbHI, OTKE, MOKE
BUHHUKATH CHUTYyallis, KOJH «BKJIQJ y MAiHO IOPUINYHOI 0COOHM BHO-
CHUTbCS IIPAaBOM BJIACHOCTI a00 IMPaBOM BJIACHOCTI HAa MaifHOBE IIPaBo,
110 MIPU3BOIMTH JI0 ICHYBaHHS «IpaBa BIACHOCTI Ha MPABO BJIACHOCTI
Ha MaifHOBE IPaBO», SIKE TAKOXXK MOXKe OyTH NMPaBOM PEUOBHM, HABITh
MPaBOM BJIACHOCTD» [8, ¢. 46]. V HaBeleHHX apryMeHTax HPHCYTH
TEOpEeTHIHA NOXHOKa: SIKIIO 3aCHOBHUK € BIIACHUKOM pedl I BHOCHTb
il 7O CTaTyTHOTO Kamitamxy, TO 00’€KTOM BUCTYIA€ pidy, a HE MPaBo
BJIACHOCTI Ha Hei, 00 He iCHye IpaBa «BJIIACHOCTI HA MPaBO BIACHOC-
Ti». O0’ekTOM MpaBa (30KpeMa 1 MpaBa BJIACHOCTI) MOXe OyTH 30-
00B’s13asIbHE MaifHOBE MpaBo abo MpaBo, sike Ha0yTe B TMOPAIKY KOH-
CTUTYTHBHOTO npaBOHa6yTT;1 1O OOrPYHTOBAHO HAMHU B {HILIH mpani
Ha OCHOBI TeOpii «eIaCTUYHOCTI MpaBa» Ta (EHOMEHIB «KiTbKICHOTO
PO3/IIEHHS TOBHOBAXXEHb)» Ta «PO3MHOXKEHHS mpaBay [9, c. 124 128].
[neTbcst po BUMAIKK, KOJIM HA OCHOBI OJJHOTO a0COJIIOTHOTO TIpaBa
(mpaBa BIaCHOCTI) Cy0’€KT CTBOPIOE MalHOBE MPaABO, aje 3 BYXYNM
3MicTOM (IIpaBO KOPUCTYBAHHs), Mepeaae Horo iHmii ocoOi, 3auu-
mardu y cebe OCHOBHE («MaTepUHCHKE») pedoBe IMpaBoO (npaBo
BJIACHOCTI).

HaToMicTh NpUXHIBHUKA KOHCTPYKLII «IIpaBo Ha NpaBo» He BOa-
YAIOTh y Hill HIYOro HENPUPOJHOrO Ta y pamKax JUXOTOMII pedo-
Be/3000B’s3a]IbHE MPABO BUAUISIOTH YOTHPH MMOBIPHI JIOT1YHI KOHC-
TPYKIii: 3000B’s3ajibHE TMpaBO Ha 3000B’s3aJIbHE TIPaBO, PEUOBE
IpaBO Ha PEYOBE MPaBO, 3000B’sI3aJIbHE MPABO Ha PEUOBE MPaABO, pe-
YOBE MpaBo Ha 3000B’s13aibHE TpaBo [2, ¢. 61]. Takum unHOM aBTOPHU
PO3TIISAIaI0Th MOXKIIUBICTh ICHYBaHHS SIK a0COJIFOTHOTO, TaK 1 BiJTHOC-
HOTO IpaBa Ha MPaBso.

3BiCHO, JIOMTyCKAaOUYd MOXJIMBICTh iICHYBaHHS MpaBa Ha MpaBo, MU
BUMYIIICHI CTABUTH [IUTAHHS [PO MPUPOAY MepIIoro 3 uux mpas. Oc-
HOBHI CIIOPY CTOCYIOTBCS MOXKJIMBOCTI ICHYBAaHHs IIpaBa BIIACHOCTI Ha
MaifHOBe MpaBo. YKpaiHChKa Cy/J0Ba MPAKTHUKA Jaja BiAMOBIAb Ha 1€
UTAHHS Y NPABOBUX IO3MULISIX Bepxosroro Cyny Ykpainu, 1e Bu-
3HAETHCS IPABO BJIACHOCTI HA MAlHOBI IpaBa IHBECTOPIB Oy NiBHULTBA
’KUTIIA, @ 3aKOHOJABCLb — Y HHU3L 3aKOHOJABYMX aKTiB, BH BCTAHOB-
JICHO TIPaBO BJIACHOCTI HA MPAaBO BUMOTH, ITPABO BIACHOCTI Ha 0e3 J10-
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KyMEHTapHi IiHHI marep Tomno. OJIUH 3 BUXOIB, SKUH MPOIOHYETh-
Ccsi B JIOKTPUHI, — TIONIMPUTH TPABOBHHA PEKUM pedeld Ha 30-
OOB’s13aIbHI Ta 1HIINI MaWHOBI IpaBa, OJHAK MHUTAHHS, SKi came eje-
MEHTH LIbOTO MPABOBOT0 PEKUMY — 3AIIUIIAETHCS HEPO3 ICHEHHMM.

Slkimo mepefaHHio nijusirae MaiiHOBe I1paBo, TO Ha0yBay OTPH-
My€ came MaifHOBE TPaBO SIK MOXKJIMBICTh TIEBHOT MOBEAIHKU — Ipe-
TEHJyBaHHS Ha MaiiHO a0 BUMHEHHS BIIACHUX i BITHOCHO Mai-
Ha. [Ipudomy 1ie mpeTeH yBaHHS MOBUHHO J03BOJIATH HaOyBaueBi
OZIePKATH SIKECh HOBE (IOPIBHSHO i3 CAMUM IPAaBOM) MaiiHOBE Oia-
r0, HAalPUKIIaJl, BHACIIZOK KYMIBII [IpaBa OpeHAH (meplie MailHOBe
6naro) MOKYIIElb OJCPKYE MOKIUBICTh BUTY4aTH KOPHCHI BIACTH-
BOCTI 3 pedi (Ipyre MaiiHOBe Oiy1aro); abo HaOyTe Ha ImijAcTaBi J0T0-
BOPY KYMIBJII-MPOJaXy MpaBo BUMOTH (mepiie MaifHoBe OJaro)
YIOBHOBaXXy€e HaOyBadya IPETCHAYBaTH Ha CIUIATYy HOMY TIpOLICH,
K1 BIH OJIep>Ky€ Bia OopxHUKa (Apyre maiiHOBe Oiaro). Skmo Ta-
KOO He BiJI0yBa€ThCs, TO 00’€KTOM IPABOBIAHOCHH € HE MaiiHOBE
paBo, a iHe 6Jyaro.

[IpakTnyHO, y BUMAJKax BiI4y>KEHHS MailHOBOTO mpaBa HaOyT-
TS peajbHOro Osara (pedi, KOITIB) BiI0yBAa€THCS B JBa €TalU — HA
nepuIoMy eTarni HaOyBay cTae MPaBOBOJOALIBIIEM, TOOTO HaOyBae
MaiHOBE MpaBo, (mpaBO BHMOTH TIepeJaTH pid), a Ha JPYroMy —
BHACJIZOK 3[IMCHEHHs LBOI'0 MpaBa — caMe peanbHe Onaro (pid,
KOITH) Ta abCOJIOTHE MPaBO Ha HHOTO (MMPaBO BIACHOCTI). Tomy
MaiiHOBE MpaBO AK O0’€KT — Il MOTEHLIiHe a0CoNIOTHE MpPaBo
(mpaBo KOpHUCTyBaHHSA 200 MPaBO BUMOTH, SIKE TPAHCPOPMYETHCS y
MpaBo BJIACHOCTI).

VY 3B’A3Ky 3 UM CIIiJ] KOHCTAaTyBaTH, 1110 CTOCOBHO TIpaBa sIK Maii-
HOBOTO 00’€KTa 3aBX/IM ICHYIOTH a0COJIIOTHI IPaBOBIIHOCHHH, €
YIIOBHOBXCHOIO CTOPOHOIO € BIACHUK 4YM o0co0a, fKa Mae 30-
00B’s13aJIbHE TPaBO (200 peuoBe MPaBO Ha UyXKy piy, SKE MOXOIUTH 13
3000B’s13aHb 13 BJACHHKOM), a 3000B’5I3aHO0 CTOPOHOIO — BCI TpeTi
ocobu. Sk BiOMO, IIPaBO BJIACHOCTI € aOCOJIIOTHUM IIPAaBOM Ha Maid-
HOB1 00’€KTH; 3000B’s13aJIbHI MpaBa BCTAHOBJIIOIOTHCS 3 BOJII BIACHU-
ka (abo 3aKOHOM) 1 CIYTYIOTh 3IIHCHEHHIO HOTO ITOBHOBA)KEHb.
Cy0’€ekT 3000B’A3aJIbHOTO TpaBa BHSBIAETHCS 3aTy4YeHUM 0 abco-
JIOTHOTO TIPABOBIAHOIICHHSA, 00 €KT SKOro (pid) OIHOYACHO €
00’eKTOM 3000B’I3aILHOTO HpaBOBi,I[HOH_IeHHSI ITocsaranns Ha new
00’€KT 3 OOKY TpeTiX 0cib, He 3alisHUX IO 3000B’s3aHHS, MOPYIIY-
I0Th 1 [TpaBa BIIACHUKA, 1 IPaBa HOCITB 3000B’13aIbHUX TPaB.
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TakuMm 9MHOM y KOHCTPYKIIii «IpaBoO Ha IPaBo» 00’ €KTOM € JpyTe
3 WX MpaB, a 1€ O03HAYae, MO SK 00’ €KT BIAMOBIJHOMY MPaBOBOMY
pPeXHMY TIIKOPSETHCS came 1ie (Ipyre) npaso. Llel pexxuM mossrae y
BCTAHOBJICHUX 3aKOHOM TIpaBUJIaX BHUKOPWCTAHHS MaiHOBOTO IpaBa,
Croco0iB 1 MeX 3IIHCHEHHS, CIIOCO0IB MepeaanHs, 00cary mpas, sKi
MIJISTaloTh MEPEJJaHHI0, XapaKkTepy Mpas, sKi MepeaoThes, Gopm Ta
YMOB IepeJjaHHs TOLIO. Y LMBUIBHOMY 3aKOHOJABCTBI YKpaiHH L
MUTAHHS BHPIIICHE 4Yepe3 1HCTUTYT BIJICTYIUICHHS IpaBa BUMOTH; a
cama o00OpOTO3JIaTHICTH (00’ €KTO3aTHICT) MpaBa — yepe3 YCTaHOB-
JneHHs y 4. 2 cr. 190 LuBinbHOro KozieKey YKpaiHu FOpHANYHOT GiKIii
«MaiHOBI TMpaBa € HECTIOKUBHOIO PIUvIO», IKa Bmo6pa>1<ae TIOLIMPEH-
HS TIPOTIPIETAPHOTO TIPABOBOTO PEKUMY Ha MAHOBI IMpaBa i B OCHOBI
SIKOT TIOJISITa€ TEOPETHYHA KOHCTPYKIliS «IpaBO HAa MaliHOBE IPaBOY.
[TpakTraHo 3ragana (iKIis BTUTIOE 1I€10 PO Te, M0 MAfHOBE TPaBO
K 00’ €KT € iicalIbHOI0 (YSBHOIO) PiUdIo.

BucHOBKH i mepcneKTHBH MOJAJBIIHUX JOCTiIKeHb. Byab-sike
Ccy0’€EKTHBHE MaHOBE MPABO € CKJIAJIOBHM €JIEMEHTOM 3MICTy MaiHO-
BOTO IMBUIBHOTO MPABOBIAHOIICHHS, K€ Ma€ BIacHUM 00’ ekT. Tomy
KO’KHE MaliHOBE TPaBO MPHUB’s3aHe J0 BiIMOBIIHOTO peajlbHOro Oyiara
(peui, rpoiei, 00’e€KTa IHTEIEKTYaabHOI BIACHOCTI). SIKIIO 3B 30K
IpaBa i3 peaJbHIM MAalHOBHM 0JIaroM € Oe3IocepeaHiM, TOOTO HOCIH
MpaBa Ma€ MOXKJIMBOCTI MPSIMO BILIUBATH Ha 00’€KT (BOJOJMITH, CIIO-
’KUBATH, BUYMHATH 3 HUM BIINOBIOHI Jii), TO MpaBO HEBIAAUIBHE BiJ
00’ekTa (y MUX BHMAJAKaX i/IeThcs MPO abCOMOTHE Cy0’€KTUBHE TMpa-
BO) 1 MOXe nepe/iaBaTHes IHIIIH 0co01 BHKIIIOYHO pa3oM i3 Oyrarom
(piuuto TOIIO). Axmo 38 ’SI30K MpaBa 3 peaJbHuM OJ1aroM € ormocepe-
KOBaHUM, TOOTO I icnye MPOMIXKHA JIaHKA, 5IKa, K TPaBUJIO, BUSBIISETh-
¢S B TOBEJIHIIN 1HINOI ocoOu (60p)KHI/IKa) TO TPaBO 37aTHE YMOBHO
«BIZPUBATHCS» Bij Cy0’€KTa 1 B pedi, HaOyBaTh O3HAK 00’ €KTHBHOIO
SIBUIIA 1 MOKE BUCTYIIATH B POJIi 00’ €KTA, MO0 SIKOTO BUHUKAE «TIpa-
BO Ha IMpaBO». 3raJlaHWil OIOCEPEAKOBAHHMIA 3B 30K OOYMOBIIIOE
00’ €KTO3/1aTHICTH MAafHOBOTO TpaBa; aje BUHUKAE BIH caM€ B yMOBax
BITHOCHOT'O HpaBOBi,ILHOI_HeHHSI e 4iTKO BH3HAYEHI CTOPOHH, MIDX
SKUMH «IIEPEMIIYEThC» MalHOBE 0JIaro, B TOMy YHCII, oco0a 6op-
JKHUKa, 000B’A3KOM SIKOTO € 3aJIOBOJIBHUTH MPETEHAYBAHHS 1 3JIiiC-
HUTH peajbHe MailHOBE HaJaHHs, 0€3 4oro mpaBo HE Majo O MailHOBOI
LIHHOCTI. Y TO# mepioj iCHyBaHHS BIJHOCHOI'O IIPABOBIIHOIICHHS,
MOKH peajbHe 0jaro Ie He mepenaHe OOpP)KHHKOM KPEIUTOPOBI, alie
IOPUIMYHO «IIPHB’S3aHE» 10 3000B’s3aHHA (KPEIUTOP YK€ MPETEHIYE
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Ha BMKOHAHHS, ajie Il He OJIep)KaB HOro), MpeTeHAyBaHHSA Yy BHIJIAIL
IpaBa BUMOT'H MOKe OyTH mepeaaHe TpeTiid 0cooi.

Ti TpaBOBITHOCHHHM, B MeXaX sKHX BHHAKAE MOJKIHBICTH
00’exTUBaIll TIpaBa (ke crae 00 €KTOM), € aOCONMIOTHUMHU 1 30BHIIII-
HIMH CTOCOBHO TOTO IPABOBIJHOIICHHS, 3 SIKOTO 1I€¢ MaifHOBE IPaBO
MOXOJIUTh, 1 CTOCOBHO TOTO, B IKOMY MailHOBE MpaBo Oy/e BiTUyXKy-
BaTHCA. TakuM YHMHOM, y KaTeropii «mpaBo Ha MpaBo» 00’ €KTOM BH-
CTyHae JIpyre 3 IUX IIpaB, TOJI AK IepIle — € eIEMEHTOM 3MICTy Ipa-
BOBINHOLICHHs. [IpaBo Ha [PaBO IPYHTYETHCS HA 3aKOHOJABYIN (biKui'i
«MaiHOBE NPABO € PIY4IOY, sIKa BTUIIOE I1CH0 PO Cy0’€KTHBHE Maii-
HOBE IPABO SIK ieanbHy pid. [IpakTHYHO «IIPaBoO Ha IPABOX» € «IIpa-
BOM Ha iJieajibHy piu», IO J03BOJISIE MOMIMPUTH HAa OOIr MaHOBHX
IpaB MPaBOBHM PEXUM pedl 1 € HEeOOXIAHOI MNEepeayMOBOIO 00iry
MaWHOBHX TIpaB y MUBUTLHOMY 00OpOTi.
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