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Summary

Oleksandr Shandula. Monopoly of advocates: national trends and foreign experience.

The author examines the key characteristics of professional legal aid considering national trends of monopoly of advocates and
relevant foreign experience. It is stressed that the special significance of guaranteeing and providing legal aid is currently caused by
objective and subjective factors, including: the growing role of law and legal institutes in satisfaction of economic, political, spiritual
and other interests of individuals; the inability of the majority of citizens to defend their rights and legitimate interests, to protect them-
selves from arbitrariness by public authorities, which is caused by lack of legal knowledge and law-enforcement background; insuffi-
cient level of development of legal comprehension and legal culture of citizens, which challenges the usage of basic individual rights,
freedoms and legitimate interests in concrete life situations.

In addition, in most countries significant problems are reported in the mechanism of providing legal aid, which does not comply
with the rule of law principle. It is emphasized that only in the countries of the Anglo-Saxon legal system the monopoly of advocates
has been shaped in an absolute form. However, research by the International Bar Association suggests that, in addition to monopoly of
advocates in court claims, most national jurisdictions prohibit noncertified advocates to provide legal assistance at all. In most European
countries, including Greece, Denmark, Germany, the Netherlands, Portugal, as well as Taiwan, Hong Kong, and the Republic of Korea,
the monopoly of advocates extends far beyond the court actions.

It is concluded that the monopoly of advocates does not mean restricting the freedom of the market of legal services, on the cont-
rary, the adequate regulation and uniform rules that would make the legal aid services more predictable and evolutionary. This would
guarantee everyone equal access to a highly qualified advocate, would nourish the level of legal culture in society and would improve
the quality of court trials and the functioning of the law enforcement agencies. In this way, uniform standards for the provision of legal
aid should be introduced. At the same time, the lack of competent and professional staff makes the very idea of qualified legal aid mea-
ningless, moreover, poor quality services create a real threat of infringement within the rights, freedoms, and legitimate interests of citi-
zens.
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OBPA3 IOEPOCOBICHOIO CYB’EKTA MPABA B ICTOPIi MPABOBOI KYNbTYPU:
BUOKPEMJIEHHA YHIBEPCAJIbHUX KPUTEPIIB

[ocranoBka mpodsemu. Ha Ti1i cydyacHUX «TEKTOHIYHHX» 3pYIICHb, IO HUHI BiIOyBarOTHCS MPAKTUIHO B
YCIX «HAIapyBaHHAX» BIIOKPEMIICHHNX 00’€KTHBHUX HOPM TIpaBa, HaJ3BUYAMHO aKTyalli3ye€ThCs BiYHA MpolieMa
paBoCy0’€KTHOCTI YYaCHHUKIB NTPABOBIIHOCHH Ta OLIHKH iX JIETITUMHOCTI. ¥ NPaBOBOMY IIPOCTOpi HAIIOI KpaiHu
BOHa HaOyBae€ xapakTepy BH3HAYCHHs JOOPOCOBICHOCTI Ta JOOPOUECHOCTI Cy0’€KTiB Mpasa.

AHani3 ocTaHHIX HAYKOBHUX J0CJHiAKeHb i myOaikaniii. [Ipo6ieMu kputepiaabHOI BU3HAYEHOCTI 100pOCo-
BICHOTO Cy0’€KTa B Cy4acHOMY IIpaBi aKTHBHO IOCIIIXKYIOTBCS TaKHMMH €BPONEHChKUME BUYeHHMH, sk C. bapToH
(Steven J. Burton), . ®pigman (D. Friedmann), I. JTrox (H. Luck), P. 3immepmans (R. Zimmermann) Ta akagemiy-
HUMH FOPUCTAMH, 110 MPAIOITh Ha MocTpaasHebkomy npoctopi: T.1HO. [Ipo3nosoto, B.1. €menbsaoBum, J1.J1. KoH-
npatiok, H.C. Ky3uenosoro, P.A. Maiinanukom, A.B. Cmittoxom, JI.I". [TaBnenkom, B./1. [Ipumakom, A.B. ITomosoto
Ta iHmuMHu. OHAK IJTiCHa HayKOBa KOHIIETIiS TOOPOCOBICHOTO Cy0’€KTa mpaga, sika O BiJlMoBiiaia K pOMaHO-Tep-
MaHCBKiH, TaK 1 aHIIO-aMepUKAHChKil KyIbTYpPHO-TIPaBOBiM TpaauIii, e He po3podieHa.

@opMy.II0BaHHSA MeTH cTaTTi. JlaHe 10CHiKeHHs HalllJIeHe Ha po3poOKy 3acajl Takol OiKyJbTypHOI KOHIEM-
1ii, 0 PO3pOOIATUMETHCS HAa OCHOBI MMOPIBHSIHHS ITIIXOJIIB IO BU3HAUEHHS TOOPOCOBICHOCTI SIK TIEBHOI CY0 €KTHOT
xapaktepucTiku B CtaponaBaboMy Pumi Ta Anrmii Hosoro Yacy.

Bukaan ocHoBHOro marepiajy. KyiasrypHo-icTopuyHa Jtokaiizaiis oopa3y 100pocoBiCHOTO cy0’e€KTa mpasa
MIPOJUKTOBAaHA «MAaTEPUHCHKUM» XapaKTepoM MpaBoBUX KynbTyp CtapomaBHboro Pumy Ta Benukoi bputanii ams
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BIZIMIOBITHO POMaHO-TEPMAHCHKOI Ta aHIIO-aMEPUKAHCHKOI TpaauIlii mpasa. Ha oCHOBI BHABICHHS CHUIBHHX CYT-
HICHHX XapaKTEPHUCTHK ITNX 00pa3iB yABISETHCS MOXKIUBHIM 3’ ICYyBaTH 0COOIMBOCTI IX TpaHchopMariii Ta iHTerpamii
B MDKHApPOJHOMY MPHBATHOMY IPABI.

IcTopruHO TEpBiCHEM 00pa30oM JIETITUMHOTO CY0’€KTa IpaBa € XapaKTePHUCTHKA TOOPOMOPSTHOI JIFOAUHH B
CraponaBHboMy PuMi, sika BU3Ha4Yasacs yepes i BiMOBIIHICTh BUMOTaM JOOpUX 3BHYAIB (boni mores). Y MATIPYHTI
boni mores 3HAXOAUIIOCS «IOYYTTS 000B’SI3KY Ta MPUPOAHOT PUB’I3aHOCTI JI0 OOTiB, OATHKIB 200 OIM3BKUX POIH-
YiB», M0 MICUXOJIOTTYHO 0(OPMITIOBAJIOCS K «BHYTPIIIHE TIOYYTTS COPOMY»!.

[Toka30BUM MPUKIIAZAOM 3aCTOCYBaHHS boni mores K KpUTEPil0 MOPAIBHOCTI € 00pa3 «Matepi ponuHm» (mat-
rem familias), Ky 3 )XIHKA POOUB «HE LU0 1 HE HAPOPKEHHS, a JIUIIEe MOpPaIbHUN 00pa3 KUTT» (boni mores)
(Ulp. D. 50. 16. 46. 1)2. BaxxuBO MiIKPECIUTH, 110 XapaKTEPUCTUKA boni mores nowuproeanacsa Ha BCix JrofeH i
JIOOPOTIOPSITHAMY BU3HAYAJIMCS SIK B3araii Oynb-saka monuHa (bonae frugi homo)3, Tak i HaBiTh pad (bonae frugi ser-
vum) (Ulp. D. 11. 3. 1. 4)4.

VY TakoMy KOHTEKCTi CTa€ 3po3yMianM, YoMy B CtapomaBHrOMY Prmi criouatky 1oOpOCOBICHICTE po3yMinacs
BUKJIIOYHO SIK XapaKTEPUCTHKA IMaBU ciM’1 (pater familias), sxuii 6yB €JHOI0 0c00010, III0 MaJa IIOBHUI 00CAT mpa-
BOCY0O €KTHOCTI. 3rofoM bonus pater familias mocTae yHiBepcaJbHUM €TaJOHOM Oy[b-sIKUX YYaCHUKIB TOBapHO-
TPOILIOBUX BIJHOCHH, SIKi 3 IEBHUMHU OOMEXEHHIMH HaOyBarOTh MPUBATHOIIPABOBOI MPaBOCYO’ EKTHOCTI.

Came TOMy JOCIIIDKEHHSI IHCTUTYTY bonus pater familias 1 € KIFOYOBHM Y 3’SICYBaHHI CyTi 00pa3y J100poco-
BicHOTO cy0’ekTa npasa B CtapogaBHbOMY Prmi.

O0pa3zHe yocobneHHs 100pocoBicHOCTI (bona fides) aHTOTIPOTIOMOP(HHO MUCIITYUMH CTAPOIABHIMHU PUMIISTHA-
MH po3yMiniocs siK fides vir bonus (coBicTb 1o6poro myxa). Cam 3mict bona fides 3anexas Bif] TOTo, sIK IEBHA 0coda
y BIAMOBIAHIN cuTyarii posyMina Te, 0 € noopum (bonum).

[Mo3utuBHUN KpHUTEpil ,I[O6pOCOBICHOCT1 cq)opMyBaJm MPETOpChKa MPaKTHKa 1 IISUTBHICTH FOPUCTIPYACHCIB,
obmparoun sl IIbOTO 00pa3 ysABHOI IepecidHoi ayie Xa3siHOBUTOI, H0AIMBOI Ta pO3yMHOI 0cOOM CBOTO IpaBa
(Paul. D. 22. 3. 25)5.

[To3a BcsKUM CyMHIBOM, JOOPOCOBICHHH IJ1aBa POJMHHU — 1€ TIEPEAYCIM 8ilbHa H00UHa, TOOTO 0c00a, TOJIOB-
HUI IPaBOBUI CTATyC SIKOT — cmawn c60000u (status libertatis). Bonus pater familias — e 6e3yMOBHO 000ponopsaoHuil
401108iK — 0omoenaduka (pater familias), 6aTbKo ciMeHCTBa, HalicTapIIa B ¢ciM’1 0co0a YOIOBIYOi cTaTi 32 BUCX1THOIO
JIHI€I0, PUMCHKUI TPOMAJSHUH, €IMHA 0C00a CBOTO IIpaBa (suz iuris) B puMCBKiii ciM’i®. Tak, 3a YibriaHom,
«ITOMOBJIAJINKOI0 HA3WBAETHCS TOW, KOMY HaJIe)KUTH Blajga B CiM’i, 1 Ile MpaBHJIbHA Ha3Ba, HABIThH SKIIO Y HHOTO
HEMAa€E CHHA, TOMY 1[0 MU ITO3HAYAEMO HE TUTBKH HOTo 0COo0Y, ajie ¥ mpaBoBe CTAHOBHIIIE) (Ulp. D. 50. 16. 195)7.

Opnnak kBami(ikyrounMu o3HaKaMu bonus pater familias ik JOOPOCOBICHOTO Cy0’€KTa € HACTYIIHI TPH:

[Mo-nepie, e JTrOIMHA 3I0POBOTO TITy31y, HOCIH mpupomHoro po3ymy (naturalis ratio) (Gai. D. 9. 2. 4)8, sxwuii
3IATHUH 10 CY[KEHHS MOPATHOI JitoauHu (Vviri boni arbitratu) abo cymxeHHs 1oopomnopsaaHoro my»xa (boni viri arbit-
ratu). Lle nepexbauano 31i0HICTh O MPAaBUIBHOTO (POPMaTBHO-IOTIHYHOTO MUCIIEHHS, 110 Mo aOCOJIIOTHUN Xapak-
tep: «Te, mo Oyno BBEICHE HE HA OCHOBI pO3YyMY, a TIOMIJIKOBO, ajie MOTIM MiATPHMYBAJIOCS 3BUYAEM, HE MA€ CIITH
cTOCOBHO cxoxux Bumnajakisy (Cel. D. 1. 1. 39).

[To-npyre, 06pa3 10OPOCOBICHOTO Cy0’€KTa CBOTO MpaBa MiCTHB TaKy MOPaJIbHO-TICUXOJIOTIUYHY XapaKTepPUCTH-
Ky, IK 00auHicmb, 06epeXdCcHichb, O PO3YMLUTUCS MEePEBAXKHO K CKENTUYHE CTaBIEHHS N0OPOCOBICHOT 0cobu 10
BCUISIKUX 3asB, A1, 00ILSIHOK Ta mpomno3ulliil. [Ipore Taky 00epexHICTh HE MOXKHA MPUPIBHIOBATH A0 OaHAIBLHOTO
00sTy3TBA, SIKE AJIs1 pUMIISH OyJI0 HECYMICHUM 3 00pa3oM 1o0poro myxa (boni viri): «Hemae HiIKOro IpaBOMipHOTO
BHITpaBIaHHs HeoOrpyHTOBaHOMY cTpaxy» (Cel. D. 50. 17. 184)10,

BuBaxeHicTh T0OpPOCOBICHOTO cy0’€KTa NpaBa BH3HA4Ya€ HACTYIHA IHTEHINiS, sKa MPHUITUCYEThcs JlabeoHy:
«... 3HaHHS HE CJIiJI OIIIHIOBATH Hi 3 TOUKHU 30py Hai3alliKaBIEHIIIOT JIFOAWHH, Hi 3 TOUYKH 30py HaiHen0amimoi, a 3
TOYKH 30py TOTO, XTO IpU BOOJIBAHHI 3a L0 CIpaBy MIr OM Ai3HATUCS NMPO (aKT HUITXOM YBa)KHOTO JIOCTiHKEHHSDY
(Paul. D. 22. 6. 9. 2)11.

[To-Tpere, Monmenb 1OOPOCOBICHOTO Cy0’€KTa MpaBa Iepeadayana BaXKJIUBY XapaKTEPUCTUKY — XA3AUHOBU-
micmo. OTx)e, bonus pater familias — e He aOCTPaKTHA «CEPEIHS JIIONUHA», & CY0 €KT aKTUBHHUX JiH, NisIbHA,
xazannosuma noouna. « L {uBinbHE MpaBo HamMcaHe s AisTbHUX (vigilantibus)» (Scaev. D. 42. 8. 24. 2)12, A cyn-
JKEHHS TOOPOTIOPSITHOTO MY>Ka «HE JIO3BOJIAIOTh POOUTH Tak, 1100 MaiiHo 3MeHmyBanocs» (Ulp. D. 28. 8. 7)13.

CrpaBxHill TiTOBUH MOPTPET Xa3siHHOBUTOTO AoMoBiIaauky rmopanuii I1asiaom (Paulus): «roit, xTo 3aiiicHIoE
TUIATDK, HIKOJM HE € HACTUIbKU 0e3TypOOTHHM, 10 BUKUAAE CBOI IPOIIl Ta BUTpayae iX MpH BiACYTHOCTI Oopry, i
0COONHBO SIKIIO TOH, XTO CTBEPIPKYE T€, IO BiH CIUIATHB HAJEXKHE, € CTAPAHHOIO JIIONUHOIO 1 mparenroOHuM OaTh-
KOM POJIMHH, JISTKOBa)KHA TIOMHUJIKA SIKOTO € HeiiMoBipHOIO» (Paul. D. 22. 3. 25)14,

Takum 4MHOM, 3TIHCHEHA PEKOHCTPYKIIiS eTaoHa JOOPOCOBICHOTO Xa3ssHHOBHTOTO IIaBH ciM’1 (bonus pater
familias) nae 3MOry BUOKPEMUTH TaKi TPH HOTO CYTHICHI XapaKTepUCTUKH: 1) JTFOMUHA 37I0POBOTO ITY31y; 2) JTFOIHA
o0OauHa Ta yBakHa; 3) JIOMUHA NisSUIbHICHA, Xa3IHHOBHTA.

VY Mexax aHII0-aMepUKAHCHKOI KyJIBTYPHO-TIPABOBOI TPajMIlii JOOPOCOBICHUI Cy0’€KT MpaBa, sIK IPaBHIIO,
[I03HAYAETHCS TEPMIHOM Odcenmenvmer (gentleman).

AHDTIHCEKMIA IMEHHUK «DKCHTIIBMEH» Oepe ModYaToK BiJl JaBHbO(PAHIly3bKoro «gentilz homy» (BUTOHYEHA,
BHIIyKaHa onnHa). CaMe ToMy coIiajbHa KaTeropis [HKEHTIbMEHa PO3IIAIAEThCS K «HAHOMIKIMHA, CydacHUN
AHTIIIACHKUHN eKBiBaJIeHT JBOpsiHCTBAa DpaHIiin!s.

3apa3 JKEHTIBMEH — 1€ He MPOCTO JIFOIMHA T0OPOTro 1 BBIYJIMBOTO MOBO/DKEHHS, a IIeBHA 0c00a, sika Mae mpa-
BOCYO’€KTHICTh BiAMIOBIHO 10 CTaHAAPTIB 3arajbHOTO MpaBa. ¥ BUMipax MyOJIi4HOTrO MpaBa aHIIIIKChKa COoLliaibHa
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KaTeropist «HKEHTIBMEH» PO3IOBCIOMKYETHCS HA Cy0’ €KTHBHI ITpaBa MEBHOTO Kilacy OpUTaHCHKOI 3HaTi. AJe BigHo-
BiJTHO JI0 CY4YacHOTO TPWBATHOTO MpaBa TEPMiH «IKECHTIbMEH» OLIbIle BiAMOBiJa€ PUMCHKOPABOBOMY CTaTyCy
bonus pater familias.

[ToHATTS KEHTIEMEH X04a H Ma€ aHAJIOTH B iHINUX MoBax ((paHIly3bKii — gentilhomme, icHaHCBKIN — gen-
tilhombre Ta iTaNiACHKIN — gentiluomo), aje B aHIIIHCHKIN IPaBOBOI KyJIbTYpi BOHO HAOYIIO CIICITU(ITHOTO 3MICTY.

[TosiBa IbOTO THCTUTYTY MOB’SI3y€ThCS 3 YKa3oM 1278 p., konu B AHIIIIT 3217151 IOTTIOBHEHHS JIepKaBHOI Ka3HH
BCi BUJIBHI TpUMadi 3eMJIi 3 pigHAM goxomoM y 20 ¢. ct. Oymu 3000B’s13aHi BUKYIIUTH PUIIAPCHKUN MaTeHT. Takum
YMHOM 3apajy 3a70BOJEHHS (picKalIbHUX iHTEpeciB chopMyBaBcs OKpEeMHMH COIaJbHHM Kiac MUIIIXETHHX 0Ci0
Oorcenmpi (Gentry), IPeICTaBHUKIB SIKOTO CTAJIM HAa3WBAaTH JoKEHTIIbMeHaMU. Y 1856 p. ennuknonenis «bputanika»
(Encyclopeedia Britannica) Buepiue q)lxcye pO3ILIKpEeHe 3HaUeHHS MOHATTS [KEHTJIbMEHA, sIKe 3aCTOCOBYIOTh, KOJIH
3 BBIWIMBICTIO 3BEPTAIOTHCS JI0 TOTO, MM CTATYC SIBHO BHIMIT 3BHYAIHOTO TOPrOBLIA, SKIIO MAHEPH SIBHO BUIAIOTH
iX BUTOHYEHICTH Ta PO3YMHICTHY.

[NosiBa Takoi comiaapHOI IPyITH SBHO Cynepedria 0araroBikoBii Tpaauiii KpaiH KOHTHHEHTANbHOI €BpomnH, 1e
MIPOTHCTABIISIFOTHCS COLIATIBbHUN CTATYC «IiJIOToy» (depe3 000B’A3KOBICTh CIUIATH MOJATKY 3 IPUOYTKIB) CTaHy TOp-
TOBIIB 1 BOTHCHKUU HUIAXETHUH CTaH PULIAPIB-IBOPSH, SIKI «PO3IUIA4yIOThCS» HE IPOIIMMa, a BIACHOK KPOB’IO.
Tinbku B AHIIIT Yepes BUKYI pULIapChKOTO MAaTeHTY c(OpMyBaBCs YHIKaJIbHUH Kiac 0ci0, AKi He JIMIe CIIOBiayBaIn
BOTHCBKI KOIEKCH Y€CTi, a H YCIIIIHO BTUTIOBAIN IX y TOPTOBENbHY MPaKTHKY 0.

[ongiitHe icTOpHYHE MOXOIKEHHS I[hOr0 TEPMiHA BIiJ| CTATyCy pHIApS Ta COIIaJbHOTO CTAHOBHUINA KYTIIIS
BUKJIMKA€E CYMEPEWINB] TIyMauyeHHsI MOTo 3HAYCHHS. Y Cy4acCHOMY BXXHBaHHI CIIOBO JDKCHTIBMEH BU3HAYAETHCS HE-
OJTHO3HAYHO, TOMY IIO BUCIIB «IIOBOJAUTHUCS K JDKEHTIIbMEH)» MICTUTh CTUTBKH K MIOXBAJIH, CKIJIbKU i KpUTHKH. Har-
PUKIIaJ, «BUTpaYaTH rPolli, K JPKEHTIbBMEH» — 11e KPUTHKA, alie «BECTH Oi3HEC, SIK JKEHTIbMEH» — 11e oxBaal’.

3rofioM 1ie MOHSTTS €BOJIIOLIOHYE B OiK 00pa3y JIIOAWHU — HOCIS 300pOBOTO IIy3ay (man of common sense).
Tak, motnanacekuit dinocod T. Pix cBil aHami3 3M0poBOTO TIy3ay (common sense) po3INOYaB i3 JOCITIKCHHS
TIOHATTS «CEHC» (Sense) 1 BBaxas, 110 B IIOOYTOBIH MOBI ITiJ] ITUM CJIIOBOM PO3YMIETBCS MEPEyCiM cydoicerHs. JIronu-
Ha 31 37I0pOBUM TIIY37IOM — 1€ @ man of sense. BiH ke — JIOIUHA PO3CYIUIHBICHA — a man of judgment. «3010poBUi
[JIy3]] — L€ PiBeHb CYMIKCHHSA, TPUTAMaHHUN JFOSIM, 3 IKUMHU MH MOXKEMO CITIIKYBaTHCA 1 MaTH CIIpaBy»!8.

Ls Tennentis 3a1<pinﬂeHa B aKTax Mi)l(HapOI[HOFO TOProBOIO IpaBa. Tak, y m. 2 ct. 8 Konsenuii OOH mpo
JI0rOBOPH MDKHapOIHOT Kyran pONaKy toBapiB Bix 11 ksiTHa 1980 p. (BI,I[CHCBKa KOHBEHIIi5) nepe,/:[6aqaeTLC$[
MOYKJIHBICTh ,I[OGpOCOBlCHOl iHTepIIpeTaIii, 30KpeMa MPaBHIIO 310POBOTO Y31y, 3TiAHO 3 SIKHUM TIYMauCHHS 3258 i
TIOBEIHKHU 31HCHIOETHCS 3T1THO 3 THM PO3YMIHHSM, sIke Mata O po3yMHa ocoba, KOTpa BUCTYIIA€E B Tiil caMilf IKOCTI,
110 ¥ iHIIIa CTOpPOHA 3a aHAJIOTIYHUX 00CTaBHH!Y.

AmnarnoriuHe npaswio nependauere B IIpuHmmmax MiXKHapomHHX koMmepiiiitHux moroBopiB YHIJIPVYA. Tak,
IHTepIIpeTalis 3MIiCTy IOTOBOPY (a Takox 3asB Ta Jiif) Mae TIIyMauuTUCS HAa OCHOBI IHTEHIIOHATBHOTO MpaBUIIa, a
came, BIATOBIAHO 10 CRiNbHUX HaMipieé cmopin (aHI1. common intention of the parties; dbpanHu. commune intention
des parties; HiM. gemeinsamen Willen der Parteien) (1. 1 ct. 4.1). SIKmo * Takuid Hamip HE MOXXHA BUSBUTH, TO
JIOTOBIp Ma€ TIIYMAa4HUTHUCS BiJIIIOBITHO J0 TOTO 3HAYCHHS, IKOTO PO3YyMHI 0cobu, nodibni 0o cmopin (aHTIL. reasonab-
le persons of the same kind as the parties; dpani. personne raisonnable de méme qualité placée), HanaBamu 6 noro-
BOpY 3a THX caMuXx o0cTaBuH (II. 2 cT. 4.1).

Take x mpaBui1o 3akpiruieHe y cT. 5:101 «[TpuHuumnis €Bponeiicbkoro KOHTpakTHOTO mpasay (aHri. the Princip-
les of European Contract Law [PECL])20.

BucHoBkM. 3iiicHeHN aHAI3 JOTTOMIT BUSBHTH K Crielii(iuHi, Tak i 3arajibHi puck 00pa3y 100poCOBICHOTO
cy0’€eKTa 1paBa B pi3HUX KyJIBTYPHO-TIPABOBHUX Tpaauilisx. CIIJIBHEM JJIs BCiX MIJAXOMIB € T€, MO €TAIIOHOM Cy0’ €K-
THOI TOOPOCOBICHOCTI € Taki TPW XapaKTEPUCTHKH: JIFOJAMHA 370POBOTO TIIy3/y; o0ayHa JIONWHA; Xa3sHHOBHTA
mrouHa. OfHaK HalOIIbII YHIBEPCATIBHUM € KpUTepiil 30poBoro riy3ay. 30KpemMa, akTi MiKHAPOIHOTO TOPTOBOTO
MpaBa AEMOHCTPYIOTh, 1[0 B HUX MPUHIUIAM JOOPOCOBICHOCTI W YeCHIN AUMOBIM MPaKTUL NPUIiIEHO OCOOIUBY
yBary. Ilepenbayaerbcs, 0 Lel NPUHLMII Ma€ IMIIEPATUBHUMA Xapakrep, TOOTO HOro NOTPUMAaHHS € 3arajbHUM
00O0B’SI3KOM KOXKHOI 31 CTOpIH JOTOBIPHUX BIJIHOCHH, KOTPI «HE MAIOTh IpaBa BHKIIOYUTH a00 OOMEKHUTH Ieh
000B’S130K».

OTxe, HEOOXiHO IiJCYMyBaTH: B Cy4acCHOMY IpaBi HE TUIBKH IPOTOJIONIYETHCS HEOOXiIHICTD HOTPHMAHHS
KpUTEPiiB JOOPOCOBICHOTO Cy0’€KTa, a i 3MIMCHIOETHCS MepeBaKHE 3aKPITUICHHS MPUHIIAITY JOOPOCOBICHOCTI.

! Zimmerman R. The Law of Obligations/ Roman Foundations of the Civilian Tradition. Oxford University Press, 1996. P. 711.
2 Baprouiek M. Pumckoe npago: (ITonsTHst, TepMUHBL, onpeaenenus) / nep. ¢ demick. Mocksa: IOpua. nur., 1989. C. 408.
3 JiBopenxuiit M. X. JIaTMHCKO-pYCCKHMI CIOBaph. 3-€ m311., ucnp. Mocksa : Pycckmit s3bik, 1986. C. 338.

4 Jlurects FOcTunuana : B 7 T. / nep. ¢ nat. ; ots. pex. JLJI. Kodanos. Mocksa: Craryr. T. II. 2002. C. 575-577.

5 Tam camo. T. IV. C. 244-247.

6 Taiiaymin O.0. PuMChbKe IpUBATHE MPABO : aBTOAMAAKTHIHKM Komruteke. Kuis: TIITIT, 2003. C. 68.
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Pe3iome

Llapkosa 1.M. O6pa3 1o0pocoBicHOro cy6’eKkTa mpapa B icTopii npaBoBoi KyJbTYpU: BUOKPEeMJIEHHS YHiBepCcaJbHUX KPU-
TepiiB.

Crarts npucBsIeHa pooieMi BU3HAYeHHS CTaTycy JoOpocoBicHOTO cy6’ekTa mpasa. J{yist 6ibmn mmbokoro 3’scyBaHHs Ipobite-
MU 3[iHiCHEHO aHaji3 0Opa3a 1oO6pocoBicHOrO cy6’ekTa mpasa B CtapogaBHboMy Pumi. CriemiaabHO JOCTIKEHO TOHATTS [HKEHTIbMe-
Ha B aHDIIHCHKIN IpaBoBili Tpamuuii. 30kpema, OyJ0 BCTAaHOBJICHO, 1[0 B Cy4aCHOMY MiXKHapOJHOMY TOPTOBOMY IpaBi JUKEHTIBMEH —
IIe, 1O CyTi, IIepeciuHa «JII0ANHA PO3yMHa», HOCIH 310poBoro po3yMy. Lle namo MoXIIHBIiCTE 3pOOUTH BHCHOBOK PO T€, IO CyYacHUH
00pa3 100pocoBiCHOTO Cy0’€KTa HAMOITBIIO MipOIO aKTyajli3ye KpUTEPii 300pOBOTO TIY3y.

KitiouoBi ci10Ba: nmpaBoBa KyJIbTypa, IPUHIMUI J0OPOCOBICHOCTI, 10OPOCOBICHUIT CY0’€KT, 30POBHIl ITy3/1, pO3yMHA JIFOJMHA.

Pe3rome

Hlapkosa H.H. O0pa3 100pocoBeCTHOrO Cy0beKTa IPaBa B HCTOPUHU NIPABOBOM Ky/IbTYPbI: OIIpe/ie/ieHHe YHHBEPCaJbHbIX
KpUTEpHeB.

Crarbs IOCBsIIIeHa ITPOOJIeMe OIpe/IeNICHHs cTaryca 100poCcoBECTHOro cyobekTa npasa. J{is Gomnee nyO0oKoro BHISICHEHHUS TIPOO-
JIEMBI OCYIIIECTBIICH aHaIN3 00pa3a 1o6pocoBecTHOrO cyOsekTa npasa B JpeBHeM Pume. CriennaibHO HCCIIEI0BAHO MOHITHE JUKCHTIIb-
MEHa B aHIIMICKOI MPaBOBOM Tpaauiy. B 4acTHOCTH, OBIJIO yCTAHOBJIEHO, YTO B COBPEMEHHOM MEXIyHApPOIHOM TOPTOBOM MpaBe
JDKSHTIIBMEH — 3TO, MO CYTH, OOBIYHBIH «YEIOBEK pa3syMHbI», HOCHTEIb 3APABOr0 yMa. DTO MO3BOJIWIIO CHENaTh BBIBOA O TOM, 4TO
COBpEMEHHEBIH 00pa3 JoOpPOCOBECTHOTO CyOBEKTa B HAHOOJBIIEH CTEIIEHH aKTyalIn3upyeT KpUTEPHUil 3paBoro CMBICIA.

KuiroueBble ci10Ba: opuandeckoe 00pa3oBaHue, MPaBo U CIIPABENIMBOCTD, OPUCTIPYACHIHS, OOIIe IPHHIIMIIBI IIPaBa, J00po-
COBECTHOCTb, 3JI0YHOTPeOICHIE PABOM.

Summary

Iryna Sharkova. Image of Good Faith Subjects of Law in Legal Cultural History: Definition of Universal Standards.

The article is devoted to the problem of Good Faith Subjects” status in law. For a better understanding of the problem, image of
good faith subjects of law in Ancient Rome was analyzed. In particular, it was found that in roman law, the term bonus pater familias
(good family father) refers to a standard of good faith subjects of law. In the English version, this concept was translated as «that of a
man of ordinary prudence in managing his own affairsy.

The concept of a gentleman in the English legal tradition is specially studied.

English noun ‘gentleman’ dates back to the Old French word ‘gentilz hom’ (graceful, refined man). That was why the social ca-
tegory of gentleman is considered as “the nearest, contemporary English equivalent of the noblesse of France.” (Maurice Hugh Keen).

Now, a gentleman is not just any man of good and courteous conduct, but a certain person having legal personality in accordance
with the standard of common law.

In conformity with the dimension of public law, the English social category of gentleman captures a right of certen classe of the
British nobility.

But in accordance with modern private law the connotation of the term gentleman corresponds to the Rome legal institute of
bonus pater familias.

The double origin of this term from the status of a knight and the social position of the merchant causes a controversial interpre-
tations of its meaning.

In contemporary usage, the word gentleman is ambiguously defined, because “to behave like a gentleman” communicates as little
praise or as much criticism as the speaker means to imply; thus, “to spend money like a gentleman” is criticism, but “to conduct a busi-
ness like a gentleman” is praise (Walter Alison Phillips).

In modern International Trade Law a gentleman is essentially a ‘man of sense’, ‘a man of judgment’ or a reasonable person.

So United Nations Convention on Contracts for the International Sale of Goods (1980), The UNIDROIT Principles of Interna-
tional Commercial Contract and the Principles of European Contract Law provided a rule, which offers an opportunity for such an inter-
pretation. ‘the contract is to be interpreted according to the meaning that reasonable persons of the same kind as the parties would give
to it in the same circumstances’.

It led to the conclusion that the modern image of a good faith subject to the greatest extent actualizes the criterion of common
sense.

Key words: legal culture, good faith principle, good faith subject, common sense, reasonable person.
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